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FOREWORD
1n 2008 The Norwegian Equality and Anti-Discrimination Ombud (LDO) received 1,352 complaints and requests for legal guidance. Behind each of these enquiries are people who feel they have been unfairly discriminated against. In this year’s "Praksis" we have decided to present some of the people behind these cases to remind you of how discrimination affects individuals.
There is still a large number of women who have been subjected to discrimination while pregnant. According to the equality law, it is illegal to take pregnancy into account when it comes to employment. It still happens all the time. In 2008, we supported the Norwegian Ministry of Children and Equality’s proposal to introduce an explicit prohibition against asking jobseekers about pregnancy or their plans for having a family.
Three-part parental leave has been widely discussed in 2008. LDO wants this to be introduced because we feel that it will create a new and improved foundation for societal equality. This will be an important measure to prevent discrimination on the basis of pregnancy. It will also be an important contribution to promoting equal wages, as the Equal Wages Commission has claimed. If more fathers take parental leave and responsibility in the years after birth, male and female employees will take on a more equal share of the challenging dual role of being a working parent. The rules regarding parental leave are complicated and despite simple changes that entered into force in 2009, the rules mean that both men and women feel they are being discriminated against. The ombud receives complaints from both men and women that they are receiving worse treatment than others at work because they are taking parental leave. We have on several occasions pointed out that the rules regarding parental leave must be equal for fathers and mothers and there are some improvements through the government’s latest proposal for changes to the National Insurance Act.
Such changes mean that discrimination protection gradually improves. The law provides and practice shows the way.
Many of those who turn to the LDO are experiencing discrimination in connection with their religious practice. The issue may be the right to wear religious headwear or the right to take time off to go on a pilgrimage. This is an area where many experience discriminatory treatment. The use of religious headwear such as the hijab and turban has created debate and the LDO has dealt with several such cases. The activity and reporting obligation shall raise consciousness in companies and provide great opportunities for improvement in equality work. LDO inspected 64 municipalities in 2008. Deficient reporting is illegal and is treated in the same way as a complaint. If a company does not deliver a satisfactory report and does not make improvements in accordance with the ombud’s ruling, the ombud can forward the case to the Equality and Anti-Discrimination Ombud Tribunal.
The 1,352 cases we have received do not show the full scope of discrimination in Norway. Probably these cases are just the tip of the iceberg. A large number of cases never make their way to LDO. This can be for many different reasons including the fact that those experiencing discrimination do not want to complain about their employer, or a restaurant owner or a training centre that refuses entry to people. Taking such action requires knowledge and courage. Many also require help or more information regarding their rights.
By presenting some of the individuals helped by the LDO, we hope that more people will consider having their case handled by the ombud. Most people who appear in the annual report have also had their case features in the media. Thus they have contributed to the ombud and LDO’s services becoming well-known to more people. They therefore serve the important function of paving the way for others.
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When towards the end of 2008, we saw the high levels of interest that individuals and organizations have in the new discrimination and accessibility law, we know that this will have major significance for next year’s case load at LDO. We look forward to handling the new law and hope that the work with this law gives rise to ripple effects for any remaining bases for discrimination.
Beate Gangås

Beate Gangås
The Norwegian Equality and Anti-Discrimination Ombud 
SUMMARY
Praksis is presented by the Norwegian Equality and Anti-Discrimination Ombud’s legal activity. Praksis 2008 is the third report of its kind issued by the ombud. This year we have chosen a different system from the two previous years. While we previously presented ombud cases sorted according to different discrimination bases, in this edition of Praksis we are focusing on individually-selected themes across the different bases. Hopefully, this will help us to see the connection between the different bases for discrimination and illuminate the differences and common characteristics of the range of cases received by the ombud.
The selected subjects are distinguished by the fact that the ombud receives many enquiries about certain conditions or because the cases raise basic problematic issues.
Alongside references to legal problems including a summing up of the ombud’s individual cases and consultation submissions, we have conducted interviews related to the different chapters. Some of the people interviewed have been personally affected by the topic under discussion. For example, by being involved in an ombud complaint case. Others have views formed on the strength of experience at the forefront of trade union work or as a result of their role as a social player in some other way.
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Ombud’s legal activity 
In chapter 2, there is an overview and statistics of the ombud’s legal activity.
Law enforcer
In chapter 3, we illuminate some of the principal aspects of the ombud’s mandate and role as a law enforcer.
Action and reporting obligations
Chapter 4 deals with action and reporting obligations. Such duties apply to public authorities, employers and working organizations with regard to gender, reduced ability to function and ethnicity etc. Employers and public authorities shall work actively to promote equality and counteract discrimination. The obligations are an important supplement to the prohibition against discrimination in individual cases. The ombud has carried out an inspection of 64 municipal reports in 2008, and uncovered major differences between the municipalities.
Equality problem
Chapter 5 deals with the issue of equal pay. Several of the equal pay complaints brought before the ombud, do not get any further. The reasons for this are complex and we elaborate on this in chapter five. The ombud considers that policy instruments are required in addition to the law in order to close the wages gap between women and men.
Pregnancy and parental leave 
Chapter 6 deals with discrimination owing to pregnancy and parental leave, which is still the issue about which the ombud receives most questions. During 2008, we received a large number of complaints from the health sector. It still seems that there is a degree of ignorance among employers regarding the regulations of the Gender Equality Act in this area.
Language requirement
In Chapter 7, we address language requirements at work. There are often strict requirements for Norwegian skills in job ads and when hiring staff. In a number of cases, it is appropriate to set such demands, but it can also give rise to illegal discriminatory treatment. The ombud’s experience is that the language requirements are often ill-founded and exclude many with non-Norwegian backgrounds from working life.
Harassment
Chapter 8 focuses on harassment. The ombud points out that the protection against harassment varies according to the various discrimination bases. This inequality is illustrated in a concrete complaint case the ombud handled in 2008. The ombud considers it unfortunate that there are such inequalities in the anti-discrimination legislation. When it comes to sexual harassment, the question arises of whether it is appropriate that such cases are not dealt with by the ombud.
Revenge
Chapter 9 looks closely at the protection against revenge in discrimination cases. The prohibition against revenge has crucial significance for effective discrimination protection. It is imperative that those who complain to the ombud should not risk sanctions from the employer. The manner in which the current legislation is designed means that the ombud is without a mandate to evaluate certain types of revenge. This applies to discrimination and harassment owing to political views, membership of a trade union, sexual orientation and age.
«Ambulance cases»
In Chapter 10 we discuss the individual cases dealt with by the ombud that received the greatest amount of attention during the past year, the so-called ambulance cases. The ombud concluded that the ambulance staff acted in conflict with the prohibition of discrimination on grounds of ethnicity when a Somalian man did not receive the health care he needed. The case was dealt with by the Equality and Anti-Discrimination Tribunal in February 2009. The board overruled the ombud’s decision in the case and concluded that it was not a case of discrimination on the grounds of ethnicity.
Multiple discrimination
Chapter 11 looks at multiple discrimination, which is discrimination with several bases. Here we discuss both how the ombud handles cases where there are elements of discrimination with several bases and look at cases where there is apparent conflict between two or more discrimination bases.
Discrimination and Accessibility Act 
Chapter 12 deals with the Discrimination and Accessibility Act which protects disabled people against discrimination. The Act entered into force on January 1, 2009, and the ombud received a large number of enquiries and did guidance and information work on the upcoming law in 2008.
SAMMENDRAG 13

 DOCUMENTATION OF INDIVIDUAL CASES 
2.1.
The story in numbers
The number of enquiries of the ombud is rising steadily. The number of complaints based on ethnicity has risen from 2007 to 2008, while the number of sexual discrimination complaints has been reduced. Enquiries regarding discrimination against pregnant woman in working life, or employers with parental leave are still frequent and make up approximately 13 per cent of the ombud’s complaints and legal guidance cases. When it comes to legal guidance cases there has been an increase in the number of enquiries regarding age and disability. The number of enquiries based on sexual orientation is still low.
Number of complaints and guidance cases according to registration year (per 19.03.2009):
	1
	2006
	2007
	2008
	

	Complaints
	301
	156
	162
	619

	Guidance
	820
	1143
	1190
	3153

	Total
	1121
	1299
	1352
	3772


TABLE 2.1
1n 2008, 162 complaints and 1190 legal guidance cases made their way to the ombud. 
The cases received by the Equality and Anti-Discrimination Ombud, are probably not representative of the range of discrimination in Norwegian society. Everyone who experiences discrimination does not go to the LDO. There are several reasons for this. Firstly, the person with the complaint must be aware of LDO. Secondly, the complainant must evaluate the costs of making a complaint (time, the opponents’ reaction etc.) against the benefit of receiving a decision from the ombud on the case.
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2.2.
Registration
Praksis presents the legal sides of the ombud’s business. LDO registers enquiries as guidance cases or as complaints.
In all cases, LDO registers information about discrimination basis, societal area, including how the case has been brought in to LDO. In complaints, information is registered in accordance with whether it is a complaint, about the accused party, about the case’s outcome and some details about the complaint itself.
The following discrimination bases are registered; gender, ethnicity, national origin, family background, skin colour, language, religion, age, disability, sexual orientation, political viewpoint, membership of an employers’ organization and other. 1n 2008, we received 23 complaints with claims of discrimination on several bases. One example is a complaint about a job ad for a recruitment company where there were requirements with regard to ethnicity, age and gender, which led to the ombud sending notification of an urgent decision (case 08/1017). One of the goals of setting up a joint ombud was exactly that of seeing several discrimination bases in context.
2.3.
Complaints
Complaints are characterized by the fact that they are bringing forward a complaint against a concrete person or an enterprise. Before LDO takes a position on whether there has been discrimination of not, both parties receive the opportunity to account for their point of view in the case. Normally, LDO will make a statement with regard to the degree to which discrimination has taken place or not, in a complaints case. In some cases, the ombud’s treatment of a complaint leads to the parties coming to a voluntary solution before the ruling has been given. In such cases, the LDO drops the complaint.
1n 2008, LDO registered a total of 162 new complaints cases.
Figure 2.3.1. shows that a large part of the ombud’s legal cases still relate to discrimination on the basis of gender. There has been a clear increase in complaints cases applying to discrimination on the grounds of ethnicity etc. The proportion of cases regarding discrimination on the grounds of disability has also increased from 2007 to 2008, and temporary figures for 2009 show a sharp increase as a result of the introduction of The Anti-Discrimination and Accessibility Act.
Complaints cases in 2008 according to discrimination basis (number)
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     1n 2008, the ombud received 21 complaints and158 guidance cases regarding rights and discrimination when it comes to pregnancy and birth. During the last three years, we received a total of 568 enquiries regarding rights or discrimination connected to pregnancy relating to rights or discrimination connected to pregnancy or parental leave period.
Working life cases that affect pregnancy 
2006
2007
2008       TOTAL
	Complaint
	37
	29
	21

	Guidance
	138
	185
	158

	Total
	175
	214
	179

	TABLE 2.3.1
	
	
	



87
568
Complaints cases according to societal area and case year
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FIGUR 2.3.2
Working life is still the societal area with most complaints. Over half of the complaints in 2008 related to differential treatment in working life.
Complaints cases connected to public administration have increased in number from 2007. There were no complaints about organizations and the number of complaints about police and public administration has decreased.
Registered outcome of complaints cases
REGISTERED OUTCOME OF COMPLAINTS CASES
	ACCORD. TO YEAR OF STATEMENT
	2007
	2008

	Decision
	72
	79

	Decision, notification of urgent decision
	13
	3

	Statement after amendment
	1
	1

	Dismissal
	44
	24

	Rejection
	5
	9

	TABLE 2.3.2
	135
	116


Number of complaints cases
A complaints case can have several outcomes: A decision on whether there’s been a breach or not, dismissal or rejection.
24 complaints cases were dismissed in 2008. The most usual reason for dismissal was that the complainant withdrew the complaint, the complainant did not answer enquiries or the discrimination had stopped. Nine of the complaint cases were rejected, either because the case conditions were outside the LDO’s mandate or because the case has gone before the courts.
The remaining complaints culminated in an evaluation of the facts of the discrimination case. In around half of the complaints the ombud found in favour of the complainant in all or parts of complaints.
Most of the complainants are private individuals, 131 in 2008. Trade unions and other organizations have registered nine complaints. In 2008, the LDO took the initiative itself for six complaints cases.
Case processing time
The legal case processing time varies depending on the outcome of the case. Notifications of urgent decisions are written in a few days. Rejections take on average a little over two months while rejection take five-four months. From the time a person gets in contact, it takes an average of a little bit less than 10 months before the ombud’s decision. One of our goals is that case processing time shall be reduced.
Case processing time for complaints according to registration year (as at 19.03.2009)
Klage



	
	2006
	2007
	2008
	ALTOGETHER

	under 3 mths
	39%
	26%
	17%
	30%

	from 3 to 6 mths
	25%
	14%
	13%
	19%

	from 6 to 9 mths
	24%
	32%
	15%
	24%

	Over 9 mths
	10%
	19%
	4%
	11%

	In process
	2%
	8%
	51%
	16%

	
	100%
	100%
	100%
	100%


TABLE 2.33
In table 2.3.3 we can see that half of the complaints cases received in 2008, and 8 per cent of cases received in 2007, are in process on 19 March 2009. This table includes all complaints cases, including those that have been rejected and dismissed. 
Guidance cases
In a typical guidance case a person contacts LDO to find out whether a practice at their workplace is legal, whether a regulation is in conflict with equality legislation, for example, or whether it is legal for an entertainment venue to charge different prices for women and men. It may also be an employer that would like some guidance about his practice, when it comes to bonus arrangements for example, or whether arrangements for a moderate quota of immigrants is illegal for example. Employers’ organizations also contact us to ask for advice about whether they can bring a possible discrimination case.
LDO registered a total of 1,190 legal guidance cases in 2008.
The number of enquiries regarding sexual discrimination has risen somewhat since 2006, while their relative proportion has gone down. This is due to the fact that the ombud now receives several enquiries for other discrimination bases. Special guidance with regard to age and disability has increased. In addition, there is a great increase in cases that raise discrimination on several bases.
Guidance cases according to discrimination basis
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FIGURE
2.5.
Cases according to discrimination basis, area and case year 
Earlier in this capital, we have referred to complaint cases and guidance cases, either according to discrimination basis or area. The table below collates this material, so that one in table 2.5.1, for example, can see how many complaints cases about age the ombud has received under the different societal areas from year to year. Table 2.5.2 is divided in the same, but shows the guidance cases.
Complaint cases in accordance with discrimination basis, societal area and year
SOCIETY AREA
2008
TO SAMMEN
80 57 0 5 k 1 1 0 2 0 \1 17 2 7 1 3 1 1 k 6 0 L6 L6 0 0 0 k k 0 0 2 2 0
56 9 2 5 0 2 2 2 1 3 0 3 2 2 0 0 0 6 3 8 6 8 5 2 0 1 9 7 1 1 2 1 1
293
219
U
35
6
3
3
8
12
3
51 10
2
2 7
10
22
8
85
77
6
1
1
15
12
1
2
5
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BASIS
Gender
Ethnicity etc
Age
Functional ability
Sexual orientation

In all
Working life
Housing
Public administration
Organizations
Police public prosecutors, 

Private prosecutions
Private life
Education
Goods and 

services
Other/several/unknown
In total
Working life
Housing
Public administration 
Organisations
Police, Public prosecutors, private prosecution
Private life
Judicial system
Education
Goods and services
Other/several /unknown
In total
Working life
Public administration 
Goods and services
Others/several/unknown
In total
Working life
Goods and services
Other/several/unknown
In all
Working life

Other/
Several/
unknown

157
113
2
25 2 0 0 6 9 0
62
21 6
19 1 1 1 0 3 8 2
51
k 1 0 2 1 0 1 1 1 0



	67
	39

	0
	2

	5
	5

	-p-
	0

	1
	2

	1
	2

	0
	2

	2
	1

	0
	3

	kl
	60

	17
	13

	2
	Ro

	7
	22

	1
	0

	3
	0

	1
	0

	1
	6

	-p-
	3

	6
	8

	0
	6

	16
	18

	16
	15

	0
	2

	0
	0

	0
	1

	-p-
	9

	-p-
	7

	0
	1

	0
	1

	2
	2

	2
	1


continued ©
BASIS

SOCIETAL AREA

2008
TOGETHER
The table continues from the previous page
	Religion
	In all

	
	Working life

	
	Public administration

	
	Organisations

	
	Education

	
	Goods and services

	Language
	In all

	
	Working life

	
	Housing

	
	Public administration

	
	Legal system

	
	Education

	
	Other/several/unknown

	Membership
	In all

	
	Working life

	Other/blank/several*
	In all

	
	Working life

	
	Public administration

	
	Legal system

	
	Education

	
	Goods and services

	
	Other/several/unknown


Complaints cases in total



	9
	4
	7
	20

	1
	4
	7
	12

	2
	0
	0
	2

	2
	0
	0
	2

	3
	0
	0
	3

	1
	0
	0
	1

	10
	3
	3
	16

	5
	3
	2
	10

	1
	0
	0
	1

	1
	0
	0
	1

	1
	0
	0
	1

	1
	0
	1
	2

	1
	0
	0
	1

	2
	1
	3
	6

	2
	1
	3
	6

	7
	4
	4
	15

	3
	2
	2
	7

	0
	1
	1
	2

	1
	0
	0
	1

	0
	0
	1
	1

	3
	0
	0
	3

	0
	1
	0
	1

	301
	156
	162
	619


*Cases that apply to several bases or which are outside the LDO’s mandate
TABLE 2.5.1

DOCUMENTATION OF CASES  21
Guidance cases according to discrimination basis, societal areas and registration year 

DISCRIMINATION

BASIS

SOCIETAL AREA
TOTAL
Gender
Ethnicity etc
Age
Ability
Sexual orientation

Total
Working life
Housing
Public administration
Organizations
Police, prosecution authorities, private prosecution
Private life
Legal system
Education
Goods and services
Other/several/unknown
In all
Working life
Housing
Public administration
Organizations
Police, prosecution authorities, private prosecution
Private life
Legal system
Education
Goods and services
Other/several/unknown
In all
Working life
Housing
Public administration
Organizations
Private life
Education
Goods and services
Other/several/unknown
In all
Working life
Housing
Public administration
Organizations
Police, prosecutors, private prosecution
Private life
Education
Goods and services
Other/several/unknown
In all
Working life
Housing
Public administration
Organizations




	DISCRIMINATION-
BASIS                                         SOCIETAL AREA  
	YEAR
	
	
	

	
	2006
	|        2007        |
	2008        
	TOGETHER)

	Sexual orientation, continuation from the previous page
	
	
	
	

	Police, prosecutors, private prosecution
	2
	1
	1
	4

	Private life
	0
	1
	0
	1

	Legal system
	1
	1
	1
	3

	Education
	0
	1
	0
	1

	Goods and services
	0
	2
	2
	

	Other/several/unknown
	3
	2
	3
	8

	Religion                       In all
	11
	28
	23
	62

	Working life
	7
	9
	10
	26

	Housing
	0
	1
	0
	1

	Public administration
	1
	5
	4
	10

	Organizations
	0
	3
	1
	4

	Police, prosecutors, private prosecution
	1
	2
	0
	3

	Legal system
	0
	1
	0
	1

	Education
	1
	4
	3
	8

	Goods and services
	0
	1
	1
	2

	Other/several/unknown
	1
	2
	
	7

	Language                   In all
	17
	18
	14
	49

	Working life
	12
	5
	3
	20

	Housing
	2
	0
	0
	2

	Public administration
	2
	5
	0
	7

	Organizations
	0
	1
	0
	1

	Police prosecutors, private prosecution
	0
	1
	0
	1

	Private life
	0
	0
	1
	1

	Education
	1
	3
	
	8

	Goods and services
	0
	0
	1
	1

	Other/several/unknown
	0
	3
	5
	8

	Membership                In all
	2
	7
	4
	13

	Working life
	1
	7
	4
	12

	Other/several/unknown
	1
	0
	0
	1

	Political views             In all
	
	1
	1
	2

	Working life
	
	1
	0
	1

	Other/several/unknown
	
	0
	1
	1

	Other/several/unknown *      In all
	82
	170
	266
	518

	Working life
	18
	42
	93
	153

	Housing
	1
	1
	1
	3

	Public administration
	7
	22
	24
	53

	Organizations
	1
	0
	1
	2

	Police, prosecutors, private prosecution
	2
	7
	
	13

	Private life
	5
	1
	3
	9

	Legal system
	0
	1
	1
	2

	Education
	1
	1
	3
	5

	Goods and services
	2
	10
	13
	25

	Other/several/unknown
	45
	85
	123
	Z53

	Guidance cases in total
	820
	1143
	1190
	3153


*Cases that apply to several bases or are outside LDO’s mandate
TABLE 2.5.2
DOCUMENTATION OF CASES  23
OMBUD’S ROLE AND LEGAL TOOLS
3.1.
Effective protection against discrimination – sanctions?
The ombud shall be an alternative to the courts and case processing is in the main simpler and faster. The ombud shall be a low threshold service where processing of cases is free. Even if the ombud’s conclusions cannot be enforced, the decision provides a good basis for voluntary solutions. Many complaints end with financial compensation being paid to the complainant.
   While the ombud makes non-binding decisions, the Equality and Anti-Discrimination Tribunal has decision-making powers and can oblige those responsible to discontinue or correct discriminatory conditions, for example, wages differences in conflict with the Equality Act §5.
The tribunal’s decision-making powers are in the meantime limited when it comes to public administration’s decisions with regard to the employment of staff. In such cases, the tribunal can issue statements regarding whether a situation is in conflict with the anti-discrimination legislation. But because of the third party’s right to the job, the tribunal cannot compel an employer to reverse an employment decision. The courts cannot do this either.



In these cases, compensation and redress could compensate for the discriminatory situation. The same applies to the sale of houses in conflict with the prohibition on discrimination owing to ethnicity and national origin. If a seller chooses to sell to a buyer with a lower offer, in conflict with the ban on discrimination, this buyer shall not suffer any losses as a result of the fact that the seller is dealing in conflict with the discrimination ban.
In cases where it is impossible to wait until the tribunal has conceived of a resolution, the ombud has the possibility of conceiving of a legally binding resolution. This can, for example, apply to the advertising of jobs where individual conditions are in conflict with discrimination prohibitions in the Gender and Equality Act, The Anti-Discrimination Act, the Discrimination and Accessibility Act or The Working Environment Act. The ombud issued a warning of the possible use of such resolutions in urgent cases three times in 2008. It has in 2008, in common with 2006 and 2007, not being necessary to create resolutions in urgent cases because the party in receipt of such a warning has corrected themselves according to the ombud’s statement and changed the illegal text of the job ad. 
Neither the ombud nor the tribunal can award compensation or redress to complainants. Such a claim must currently be forwarded to the courts. Since the establishment of the ombud, there have been discussions about whether the ombud or the tribunal should have the authority to make reparations in discrimination cases. This discussion is by no means over. The ombud and committee’s sanction possibilities are central questions in connection with the current work of the committee that clarifies legal proposals to create a complete discrimination protection law (Graver Committee).
Case 08/1052
Input to the Graver Committee – the possibility of the ombud and tribunal imposing sanctions 
The Graver Committe was nominated by the minister on June 1, 2007 in order to put forward a proposal for a new complete discrimination law. The Equality and Anti-Discrimination Tribunal has provided the committee with some input with regard to the potential of the law enforcement system to impose sanctions.
In accordance with the legislation, neither the Equality and Anti-Discrimination Ombud nor the Equality and Anti-Discrimination Tribunal have the authority to compel anyone to pay compensation in cases where it has been established that discrimination has taken place. In the context of the work on a new overall discrimination law, there has been discussion about whether the enforcement organs should have such expertise, or whether the compensation question must still be handled by the courts. The LDO has provided input regarding the ombud’s experience with voluntary solutions in cases and a written presentation of the arguments for and against the tribunal having the expertise to handle compensation claims.
The ombud’s experience with voluntary solutions 
A total of 50 per cent of the ombud’s decisions establish breaches of the law. Most cases are not appealed at the Equality and Anti-Discrimination Tribunal.
The Graver Committee asked about what happens to the cases that aren’t appealed. The ombud has no systematic overview of what happens in these cases. Since autumn 2007, the ombud has regularly challenged the parties to arrive at an amicable solution, with reference to the rules with regard to redress and compensation. The ombud has made several examples of cases where an amicable solution has been reached by the discrimination legal committee. In several of the cases, financial compensation has been paid.
An amicable solution doesn’t necessarily need to be a solution that involves financial compensation. Examples of other forms of amicable solutions have been that persons who had been prevented from wearing religious headwear in the workplace have still been allowed to wear the headwear. Unreasonable insurance conditions have been changed. An employee who has been discriminated against has received an offer of a permanent job and so on. 
The ombud has also referred to several cases where a voluntary solution was not reached despite the fact that the person against whom the complaint was directed recognized that discrimination had taken place.
Arguments for and against the tribunal handling compensation claims
In its written submission to the discrimination committee, the tribunal and ombud compiled an overview of arguments for and against the tribunal handling compensation claims. The table below is an overview of the most important arguments that emerged from their input contribution.
	
	ARGUMENTS FOR GIVING THE TRIBUNAL THE POWER TO GRANT COMPENSATION 
	ARGUMENTS AGAINST GIVING THE  TRIBUNAL THE POWER TO GRANT COMPENSATION

	Balance of power between the parties
	Parties get more equal treatment because the ombud and tribunal are a low-threshold offer. The case treatment time is shorter than in the courts. The tribunal also has fewer arrears.
Tribunal processing is efficient and there are lower costs. The effect of the tribunal decisions is greater.
There will be several cases regarding compensation and a guideline level for when compensation is put in place and the level of the amount. This is missing today.
The tribunal is an organ with special competence with regard to equal treatment and discrimination.
	A change in the Free Legal Aid Act, so that the tribunal is empowered to give a recommendation for free conduct of a case, in cases suited to being dealt with by the courts, can be a better solution.
Another measure can be to supply the ombud with sufficient resources so that the ombud can emerge as a party representative in the case.

	The perpetrator’s legal security
	
	The tribunal is based in Oslo.

	Effective and deterrent sanctions for those who feel discriminated against.
	
	The tribunal’s resolutions are not as well known as decisions from the courts. The general preventative effect would therefore be less.
Court decisions have a greater source of law value.

	Other arguments
	
	The parties must still bring the case before the courts in order to clarify any compensation claim
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3.2.
Ombud as a friend of the court and party representative
The Dispute Act §§15-7 and 15-8 affords the ombud the opportunity of acting as a party representative and «friend of the court». The ombud can give the court the necessary legal basis for explaining questions regarding discrimination. The opportunity of acting as a friend of the court has not until now been take up by the ombud. In cases that raise questions about discrimination, the ombud can act as a party representative alongside the discriminated party’s legal counsel. The ombud got the opportunity to be a party representative for the first time in 2008 in a case discussed below. A woman claimed that she had been unfairly dismissed owing to pregnancy. The woman won her case and was awarded both compensation and redress.
Party representative
Kjersti Bang - AS Sande Reisebyrå
The case was brought by Kjersti Bang against the travel agent. The background to the case was that she had applied for a job as a managing director of a company. After a long period of negotiations with the managing director and the main shareholders in the company with regard to the conditions of employment, Bang thought she had been hired. She was supposed to start in April 2007. When she informed the company in the meantime that she had become pregnant, the company reneged on this agreement and decided not to employ her.
The company denied that Bang had been employed and maintained that the hiring process had not terminated because of the pregnancy. In the High Court, the company pleaded that the only reason Kjersti Bang was not hired, was that the company had hired a better qualified applicant.
The case was first processed by the ombud in 2007 – discussed in Praksis 2008 – with the conclusion that Bang was treated in a manner that was in conflict with the Gender Equality Act.
Kjersti Bang decided in the meantime to take the case to court because she thought that the treatment she received was also in conflict with the Working Environment Act. The ombud had wanted to act as a party representative, but this was rejected by the district court. Instead the ombud appeared as a witness in the case.
The case ended with the district court finding that Bang had not been hired and that there therefore was no violation of the Working Environment Act. It was however established that there was a violation of the Gender Equality Act. Bang was awarded compensation of NOK 112, 731 and redress of NOK 100,000. She was dissatisfied with the outcome and appealed the case at the high court.
The high court heard the main arguments in the case from December 4-5, 2009. The ombud was party representative in the case.
The court first arrived at the conclusion that the parties had entered into an agreement with regarding to employment. The fact that no employment agreement was signed had no significance for the decision of the high court. On the contrary, emphasis was placed on the fact that the parties had agreed on all the essential points of the employment agreement. Kjersti Bang had received a draft of the employment agreement and the parties were also in agreement with regard to the time of taking up employment. The high court ruled therefore that the dismissal was illegal as she had not been permitted to start in the position of managing director. 
The high court’s conclusion was that she had a claim to compensation for financial loss of NOK 83,247 and redress of NOK 150,000. She also got her own case costs covered. She did not get compensation to cover her loss of future occupation.
You can read how Kjersti Bang feels about this fight on p. 32.
Legal aid
In 2008, the ombud also commented on government proposals to the Storting with regard to legal aid that were published in April 2009. The ombud has through its work seen that there is a need for legal aid which is not being met. The ombud has pointed out that the lack of legal aid leads to some of the minority population not receiving their rights.
Case 08/1047 Legal aid Proposal to the Storting
The Equality and Anti-Discrimination Ombud in Autumn 2008 made a consultation submission to a government proposal to the Storting regarding legal aid. Through its work with anti-discrimination cases, LDO has observed that there is a need for legal aid in the general population that is not being covered by LDO’s work. The ombud considers that there is a need for changes to the legal aid system and made concrete recommendations to the department.
The previous legal aid budget at the Centre for Combating Discrimination (SMED) was dispensed with when SMED was incorporated into the Equality and Anti-Discrimination Ombud in January 2006. The Equality and Anti-Discrimination Ombud’s experience is that the lack of legal aid results in many people and especially those from an ethnic minority being unable to access their rights. A well set-up legal aid system has a central role in the strengthening of discrimination protection.

The ombud considers that discrimination cases must be prioritised for free legal advice in accordance with the Free Legal Aid Act. Currently very few cases regarding discrimination are brought before the courts. Clarifying discrimination questions before the courts, is important for the situation regarding source of law – and for the ombud’s work. A reduction of the economic risk associated with taking the case before the courts, can lead to more people bringing discrimination cases before the public legal system. The ombud recommends that there is a free conduct of discrimination cases which are important on principle.
The ombud also feels that the Free Legal Aid Act should be changed so that the applicant’s personal needs for legal aid dictate the right to help. In the current legal aid legislation, the nature of the case is decisive, not the applicant’s needs.
   The ombud observes that many have a requirement for legal aid owing to language problems, or cognitive problems such as reading and writing difficulties, for example. In its contribution to the proposal to the Storting regarding legal aid, the ombud has recommended that the income thresholds are removed for people who are entitled to legal aid owing to personal need.
The ombud has also expressed the fact that organizations that provide free legal aid should be strengthened so that they get a real opportunity to provide free legal aid to those who are victims of discrimination.
The Equality and Anti-Discrimination Ombud has also recommended a strengthening of the LDO’s budget, so that the ombud can work more actively when it comes to getting into the role of legal representative in discrimination cases. According to the new Disputes Act, the ombud has the opportunity of acting as a legal representative. Such a role contributes undoubtedly to strengthening the cases of people who have been subjected to discrimination. The legal representative role is in the meantime one of the prerequisites so that those discriminated against have the resources to bring the case before the courts.
3.3.
The ombud as consultative body in policy creation 
The Equality and Anti-Discrimination Ombud makes submissions to a wide range of hearings. During 2008, the ombud wrote 62 consultative submissions.
Two cases are presented below. One is the ombud’s submission to the Rape Committee and the other to the With children in focus hearing. Other hearings and consultative submissions legal processes we wish to highlight are in the other chapters according to subject matter.
From words to action – the ombud’s consultation submission to the Rape Committee 
Gender-based violence represents one of the greatest impediments to gender equality. Therefore, work to combat gender-based violence makes up an important part of the ombud’s business and mandate. A result of the UN’s Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW) is that Norway is obliged to work to combat violence against women. Pursuant to the Discrimination Ombud Act §1, supervision of compliance with the women’s convention is within the mandate of the ombud.
Norway has been previously criticized by the UN’s women’s commission for the state’s handling of rape cases because a large number of rape cases are dismissed. 1n 2008, the Rape Committee put forward its proposals for measures to combat rape and the ombud took a positive view of all the proposals, including:
The setting aside of funds to carry out a national survey to map the scope of rape in Norway. The ombud also considers that funds should be set aside for a project to map possible connections between the sexualisation and objectifying of girls and women through the use of porn and sexual assault.
The theme of sexual assault should be incorporated into the children and young people’s school programme and also into higher secondary school in the ombud’s opinion.
That there should be an offer of organized meetings between rape victims and perpetrators. The goal of such meetings is rehabilitation and they are not a replacement for punishment. The ombud pointed out that to refrain from such a conversation should not weaken the rape victim’s credibility.
The combat of rape should be a subject in association with military first-time service and in connection with an introduction programme for immigrants. The ombud thought that it could be natural to raise the issue of rape in connection with teaching connected to equality and that the teaching should be the same for an introduction programme and for teaching during basic military training.
The establishment of a centralised unit for sexual violence (SEPOL). The ombud also supports the proposal that SEPOL shall be responsible for shaping indictments and for prosecutors in rape cases.
The ombud supported the committee’s majority view that the evidence requirements in the Criminal Injuries Compensation Act §3, be reduced so that the evidence requirement should be the ordinary preponderance of evidence rule. Currently the evidence requirement is qualified preponderance of evidence.
Case 08/865
With the child in focus – NOU 2008:9
There is general agreement today that the father plays an important role as a carer and that the goal is increased equality between women and men with regard to the care of children. This is reflected in the current Children Act. The father’s legal position when it comes to care of children was a central theme when the Equality and Anti-Discrimination Ombud provided input to the With Children in Focus hearing.
A question of parental responsibility 
The Equality and Anti-Discrimination Ombud considers that joint parental responsibility should be the rule even when parents are living apart when the child is born. That only mothers have automatic parental responsibility, could imply differential treatment in conflict with the Gender Equality Act §3. The ombud thinks that it is more natural that the main rule is automatic parental responsibility rather than it being incumbent on parents to take action to achieve this right.
The ombud also suggested that it should be evaluated whether a low threshold offer should be set up for parents who aren’t living together when the child is born, such as, for example, an obligatory meeting at a family office after the child is six months. This is because automatically shared parental responsibility can fail to work in certain situations, when parents don’t manage to cooperate with regard to childcare, for example.
The possibility of moving with a child
The ombud considers that the parent who lives with the child on a permanent basis (residential parent), should be able to move with the child, but it should be evaluated whether a notification obligation shall be introduced. The ombud also considers that the same notification obligation must apply if the access parent is going to move. Such notification will be able to ensure the access parent’s interests. The ombud also considers that the introduction of obligatory mediation should be assessed in cases where the access parent opposes the move.
Shared living arrangements
The ombud supports the committee’s majority ruling that split living arrangements should not be the main rule after a family break-up.
LDO FOUND IN HER FAVOUR AS DID THE COURT IN THE END
LDO OG TIL SLUTT OGSÅ
I RETTEN:
Kjersti Bang was no long wanted for the job she was offered in a travel agency when she said that she was pregnant. Now her son Ailo
is two years old and
Kjersti Bang is moving on with her held head high.

«LDO took the 
initiative to act as party representative, which helped 
keep my spirits
up all along».
”The Equality and Discrimination ombud’s efforts

meant a great deal to me throughout the struggle. ”
I contacted the Equality and Anti-Discrimination Ombud after the travel agency I was promised a job at no longer wanted to employ me after they heard I was pregnant.
LDO carried out an objective evaluation of the case after having gathered all the explanations, documentation, and information from me and the agency and it supported me as a victim of unfair dismissal and discrimination. This gave me the courage to meet the travel agency at Alta district court. The court found partially in my favour and I appealed the judgement because I was deeply in disagreement with it..
After a two-year long and stressful struggle I finally won at Hålogaland High Court. It was good to be finally believed.

The efforts of the Equality and Anti-Discrimination Ombud meant a great deal to me throughout the whole struggle. LDO took the initiative to act as a party representative, which helped me to keep up my courage along the way. It is actually very difficult to take on a fight like that in a small place and I am convinced that the ombud with its expertise and role as party representative contributed greatly to the outcome of the case.
I hope the LDO in future has the opportunity to help lots of people in this way.



ACTIVITY AND REPORTERING DUTY
The Gender Equality Act was amended with regulations concerning activity and reporting obligations in 2002. The obligations were seen as important measure to achieve the Gender Equality Act’s goal of promoting equality between the sexes, particularly with a view to improving the position of women, cf. Gender Equality Act §1.
With effect from January 1, 2009 a corresponding activity and reporting obligation was introduced in the discrimination Act (ethnicity, national origin, family background, skin colour, language, religion and philosophy of life) and the Anti-Discrimination and Accessibility Act (disability).
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Duty to promote equality – gender
All employers (public and private), public authorities and working organizations have a duty to promote gender equality actively, in a planned and goal-oriented manner, cf. Gender Equality Act §1a, first and second paragraph 
By goal-oriented activity is meant that the goal of the work and who is responsible for achieving it is clearly defined. That the work must be planned means that a certain strategy is worked out and followed. 
Employers shall amongst other things work actively, in a goal-oriented and planned manner with recruitment, wages and working conditions to promote development possibilities and protection against harassment.
The employer’s duty to promote equality is used as an argument in both the ombud’s and tribunal’s cases. In the so-called fire officer case, presented in chapter u, the tribunal states:
«Advertisements contain no formulation encouraging women to apply, despite the fact that women are clearly under-represented in A municipality’s fire service. The tribunal will in this respect point out that the municipality in accordance with the Gender Equality Act §1a is obliged to carry out active, planned and goal-oriented work for the promotion of gender equality throughout its activity.»
It is understood that the municipality should in this case encourage women to apply for jobs in the fire service. In the ombud’s case 06/786, relating to a lack of wage increases for a woman taking parental leave, the ombud stated:
«Pursuant to the Gender Equality Act, §1a employers shall “work actively and in a planned, goal-oriented manner to promote gender equality within their business”. Evaluation of the individual’s wages are, according to the ombud, a central part of this work, in order to ensure that women who have been absent on parental leave do not get left behind in terms of wages. If the employer does not actively evaluate concrete measures to correct unreasonable wage differences after return from parental leave, the employee can easily be considered to have acted in conflict with the prohibition on indirect differential treatment, cf. Gender Equality Act §3.
The ombud concludes in accordance with the above that the (defendant) acted in conflict with the Gender Equality Act §3 since they didn’t carry out any active evaluations of whether the [complainants] wages should be harmonized with the other employees when she comes back from parental leave.»
In addition to the fact that the public service is committed to the duty to actively promote equality, the public service is also obliged to act as an enforcement authority. This involves a duty to take proactive action, not just a duty to carry out equality measures, but to see that equality considerations are integrated into all public activity. This side of the duty to act is emphasized by the ombud when it comes to legislative work.
The following quote is from the ombud’s consultation submission to the hearing related to vocational illnesses (case 08/1956):
      The ombud will particularly refer to The Gender Equality Act 1a, first paragraph, which obliges public authorities to work actively, in a goal-oriented and planned way to promote gender equality in all areas of society. The contents of the activity obligation are stated in Propositions to the Odelsting no. 77 (2000-2001) page 20 at:
«... the activity obligation [involves] not just an obligation to carry out concrete equality measures, but also to ensure that equality considerations are integrated into all public business. This involves, for example, taking the initiative for changes in the regulations that are in conflict with the Gender Equality Act, for example, and ensuring that proposals for new regulations are in agreement with this» (our emphasis).
In the ombud’s opinion, the obligation to ensure that new regulations do not treat women and men differently means that the ministry has a particular responsibility for ensuring that women receive an equal offer of compensation for the illnesses that afflict women most, such as neck and back illnesses.
Reporting duty – gender
The reporting duty includes all activities that are obliged by law to prepare an annual report. This applies to both public and private businesses, see Norwegian Accounting Act §§3-1 and 1-2, the Foundations Act §10 etc.
A number of smaller companies are expressly exempt from the Accounting Act and are not obliged to prepare an annual report in accordance with any other legislation. Consequently, they do not have a reporting obligation.
The reporting obligation applies to all other public authorities, that is those who aren’t subject to the legislative regulations regarding an annual report. These shall prepare a statement on equality in the annual budgets.
There are two parts to the reporting duty. Firstly, planned and implemented measures are to be reported, cf. duty to actively promote equality. Secondly, an account shall be given of the actual state of affairs when it comes to equality in the business. A mapping and account of the actual state of equality is important so that businesses have the best possible foundation for implementing the necessary measures (cf. duty to actively promote equality).
How comprehensive the statement is must be adapted to the size of the company so that the bigger the company is, the more one can expect from the statement. Furthermore, public accounts shall be subject to stricter requirements than private ones.
The conditions that should be part of the report are somewhat unclear. The draft states that:
«Wages in particular and other personal political conditions will be most relevant.»
In connection with the inspection of selected municipalities’ annual reports, the ombud has made concrete five points that should be accounted for, see 4.3.
Reporting and active promotion duty – ethnicity etc and disability
From January 1, 2009, the activity and reporting duty has been introduced to the Anti-Discrimination Act §3a, as well as the Anti-Discrimination and Accessibility Act §3. However, there are two important differences in relation to the reporting and active promotion duty in the Anti-Discrimination Act.
Firstly, nobody is obliged to report on the factual state of affairs when it comes to ethnicity, religion etc and disability. Secondly, private employers with less than 50 employees do not have an activity and reporting duty in relation to ethnicity, religion etc and disability.
The report «Mapping of discrimination in the state sector – first step?” which the ombud presented in January 2008, included the following quote:

«[...] the state’s contribution to the fight against racism and discrimination appears to be fragmented, not very systematic and a non-prioritised area in too many state enterprises. Several enterprises showed a lack of knowledge about the fact that ethnic discrimination can also happen in their own public office. There were no measures whatsoever to prevent such discrimination.”
Enforcement
When it comes to an activity plan, the ombud will be able to carry out surveys, ask for information, enter into dialogue with different activities and point out deficient follow-up of the duty to actively promote equality. The ombud will be able to oblige the individual activities to undertake concrete measures. Failure to comply with the ombud’s demands cannot be approved.
When it comes to the reporting obligation, the ombud will upon receiving a complaint or on its own initiative, be able to inspect whether the annual report/annual budget will satisfy the legal requirements. This means that the ombud can both inspect whether the activity has in fact provided an account with regard to the obligation and even the content of the account. The ombud can in other words carry out quality control of the reporting. Deficient compliance with the reporting duty will result in an order from the Equality and Anti-Discrimination Tribunal and an eventual fine. See the next point for more information.
The ombud’s inspection of selected municipality’s equality statements
1n 2007 and 2008 the ombud inspected selected municipality’s annual reports. 1n 2007, 50 were inspected. 1n 2008, the ombud inspected a total of 64 municipalities, of which 36 municipalities were inspected for the first time and 28 municipalities were inspected for the second time. What the latter had in common was that the equality accounts were deficient or were not approved at the 2007 inspection.
In both rounds, the municipality’s role as an employer was inspected. The criteria emphasized by the ombud in its evaluation of the equality review were :
· Equal pay
· Gender balance
· Working time (full-time/part-time)

· Leave of absence owing to care for children and illness 
· Senior political measures in a gender perspective 
In both 2007 and 2008, the reviews varied a great deal in respect of both form and content. 1n 2008, we saw however that many municipalities have actively made use of the ombud’s guidelines for equality reviews. This has resulted in better reviews from these communities.
Below we present the ombud’s findings and recommendations with regard to equal pay. We have chosen to highlight equal pay because this is a theme that is especially emphasized in this year’s Praksis, see Chapter 5. The ombud’s complete report is found on LDO’s homepage, see 
http://www.ldo.no/no/TopMenu/Aktuelt/Rapporter.
Findings on equal pay:
The average wage difference between women and men in the municipal sector was 8.6 per cent in 2007 (KS). However, the municipal sector, according to Statistics Norway, according to Statistics Norway (SSB) received an average wage increase of 5.4 per cent as opposed to the women’s increase of 4.8 per cent in 2007. The average difference in wages between women and men for their working lives in their entirety was at 16 per cent in 2007 (SSB).
   Municipal inspections in 2008 show that there is a big difference between municipalities when it comes to wage differences. For example, Sør-Varanger reports that female employees earn an average of 1.4 per cent more than men. Skedsmo and Trondheim municipality report that women on average earn approximately four per cent less than men. At the opposite end of the scale, we find Mandal municipality where men on average earn 15 per cent more than women. There the difference has increased by 2.5 per cent in the last year.
The ombud recommends the following measures for equal pay between women and men:
· There should be openness with regard to wages so that wage differences are made visible.
Wage data should be systemised according to job category/level and sector.
· What is equal work and can therefore be compared, should be defined within local wages policy.
· There should be a special focus on equal wages when it comes to management positions and directly placed employee groups.
· The municipalities should ensure that women and men are represented in management and the various 
        wages groups through an active recruitment policy and goal-oriented plans for career development.
*
The municipalities should have a target of a wages gap between women and men of less than 8.6 per cent which is the country average for all municipal employees 
Referral to the tribunal:
Of the 28 municipalities inspected for the second time in 2008, seven were not approved upon evaluation. Six of these were transferred to the Equality and Anti-Discrimination Tribunal:
«If the tribunal in common with the ombud comes to the conclusion that X municipality’s account does not satisfy the legal requirements, the ombud issues an order for rectification in next year accounts and a warning with regard to fines if rectification does not take place.»
THE OMBUD’S OPINION
As mentioned above, there is no duty to report actual conditions when it comes to ethnicity etc and disability. This is for reasons related to the right to privacy. The ombud agrees that this is an important consideration that must be safeguarded, but considers that it is still possible to report these basis facts without interfering with the right to privacy. In the ombud’s opinion, it is difficult to implement effective measures without an overview of the situation.
«It’s important that the LDO can handle a case even if the working relationship is over. I would not have bothered to go through these processes for years with allegations and different versions of events, if I worked there at the same time.»
«When individuals take up the fight against big employers and their lawyers, LDO’s support

Means a lot. »
I contacted the Equality and Anti-Discrimination Ombud because I thought my employer had a discriminatory wages system. Wage increases were based on individual performances alone. Absence for whatever reason was not taken into account. After having been out on parental leave, I was left behind in terms of wages. I thought that the wages system discriminated against women.
After visiting LDO’s website, I wrote a letter. There were many letters back and forth before the case was completed over a year later. The employer used a lawyer while I was on my own, and I was very glad that I had LDO’s support.
   After LDO’s ruling, the employer made an offer of compensation the same size of the wage increase I should have got when the case began. They gave me 24 hours to accept the offer and sign a confidentiality clause. But during the process, they claimed that I didn’t do my job well enough and they delayed proceedings. It’s not right that the employer risks nothing when they place such burdens on staff. That’s why this case is not over yet. I rejected the offer and have got a lawyer to take the case to court.

GENDER AND WAGES
The Gender Equality Act came into force in 1978 and even then the law included a regulation on equal pay in §6. The regulation was moved to §5 in 2002 and the wording was changed somewhat. The new regulations stipulate that women and men shall have equal pay for the same work of equal value. The right to equal pay applies regardless of whether comparable people belong to different disciplines or if the wages are regulated by different tariff agreements. It is also stipulated that the basis for comparison is a whole evaluation where emphasis is put on the necessary expertise to carry out the work. It also points out that other relevant factors such as, for example, effort, responsibility and working conditions shall be emphasized.
5.1. Evaluations


Even if persons of different gender have the same job or carry out work of equal value, but don’t get the same wages, this is not enough to establish a breach of the Gender Equality Act. It must also be possible to establish that the wage difference has its origin in gender difference. If the reason does not arise from gender, the Gender Equality Act does not apply.
The majority of complaints brought before the ombud are not found to be breaches of the equal pay regulations in accordance with §5.1 of the Gender Equality Act. In some cases, the parties do not succeed in their claims, because the ombud finds that they do not carry out work of equal value. At other times, the wages differences are not connected to gender. One example is case 08/377 where the tariff agreement led to unequal wages. This does not mean however that it is pointless to bring such cases before the ombud. In 2007’s Praksis, we highlighted a case which upheld the complainant’s complaint and the complainant also received a considerable repayment.
Equal pay and ethnicity
People can be discriminated against when it comes to wages and working conditions in other areas too. The ombud has received several cases where complaints are made that working conditions are worse than those of their co-workers and that this can be connected to the person’s ethnic background/nationality. This can mean that they must work overtime without being paid, that they get a lower hourly rate than is usual or that they are paid unofficially (black). Some cases have shown that employers retaliate against employees who claim wages during periods of illness. Equal pay cases with regard to ethnicity have not been entirely completed.
Also when it comes to discrimination on grounds of age, wages can be an issue. In several cases handled by the ombud, older employees maintained that their wages have not been kept in line with younger colleagues. So far there have not been any cases where it has been found in favour of such claims. Younger employers have also taken cases to the ombud where they maintained that they are being discriminated against in comparison with their elders.
The Anti-Discrimination Act and the Working Environment Act are the two laws that regulate discrimination on the grounds of ethnicity/national origin. In these laws, there are no regulations that specifically regulate equal pay. At the same time, pay and working conditions could be conditions where people are discriminated against.
5.2. 

Equal pay
5.2.1. Equal pay commission
Case 08/522
Gender and wages – equal pay hearing
The government founded an Equal Pay Commission in 2006. Its task was to “provide an overall description of the wage differences between men and women and evaluate what can contribute to reducing wage differences.” The results of the commission’s work, the detailed statement Gender and Wages (NOU 2008: 6, Gender and Wages) was issued on February 21, 2008. The report shows that there still must be a women’s profile at the wage settlements and that the authorities must focus more on breaking up the gender-divided labour market.
In the report, the Equal Pay Commission produced a thorough description and analysis of the wage differences between women and men. In addition, the commission made concrete suggestions for measures. The ombud’s consultative submission commented on several of the measures. The ombud had generally a very positive attitude towards the Equal Pay Commission’s work.
LDO’s comments on the Equal Pay Commission’s proposals:
NOK 3 billion for women’s pay boost
The Equal Pay Commission suggests a wage increase for female-dominated low wage jobs in the public sector and a low wages and women’s fund in the wages negotiations in the private sector. The ombud fully supports the commission’s suggestion regarding the wages increases in the public sector paid through the national budget combined with the women’s and low wages. It is completely necessary to have a one-off increase in the wages settlement in the private sector. It is however crucial to see the women’s fund and low wages fund as being connected. In that way it will be possible to change the wages structures in a more basic way and thereby increase women’s wages. The ombud feels that this combination of measures is a pre-requisite for reducing some of the wage differences between female-dominated and male-dominated professions.

More equal sharing of parental leave 
The ombud feels that more equal sharing of parental leave is important so that woman shall be able to have the same opportunities as men in working life, and that men shall have greater responsibility for caring work. The ombud supports therefore the Equal Pay Commission’s proposal with regard to measures to achieve a more equal sharing of parental leave. The background for the measure is that absence from the workplace for childcare purposes is the greatest single reason for the wages gap. This also leads to the wages gap increasing most in the period when the children are small. It must therefore be organized in such a way that parents can share the entire period of parental leave more equally. The ombud feels that the law is a suitable tool to achieve this.

Entitlement to wages adjustment after parental leave ends 
The ombud supports the Equal Pay Commission’s proposal to get organizations in working life to introduce a tariff-established right to an average wages supplement

after parental leave ends. The ombud receives several enquires from women who feel that their careers are stagnating both in terms of development and wages as a result of being absent due to parental leave.

LØNN FOR KJØNN
Support system for recruiting women to management 
The Equal Pay Commission suggests the introduction of support arrangements that have the goal of increasing the recruitment of women to management. Even if women have entered into working life to a large extent, they are still underrepresented both at medium and top management level. The recruitment of women at all levels to working life will have pay-related consequences for women and the ombud supports the introduction of such measures.
Strengthening of Equality and Anti-Discrimination Ombud
The Equal Pay Commission also suggested a reinforcement of the Equality and Anti-Discrimination Ombud and the Equality and Anti-Discrimination Tribunal. In its consultation submission the ombud said that the commission’s suggestion of a stipulation in the Gender Equality Act to reinforce and make precise the duty to report and actively promote equality, is important for the imposition of clear requirements for equality work in the public and private sector. The ombud pointed out that a large number of enquiries to the ombud relate to gender discrimination in working life and that several relate to equal pay.
The ombud’s annual reviews show that there is a major need for information and guidance regarding how the employer should comply with the duty to report and actively promote equality. Currently the ombud has just a limited opportunity of following this up. Increased resources will give LDO further opportunities to both provide information with regard to this duty to report and actively promote equality in the Gender Equality Act and to inspect the employer’s follow-up of the duty which will in turn lead to concrete results.
5.2.2.
Equal pay practice
With regard to the ombud’s 2008 business, there are two cases of particular interest in terms of the equal pay problem. The first is the so called Harstad case.
Case 06/183 The Harstad Case
The trade union complained to the ombud on behalf of two members. The complaint involved two charge nurses who considered that they carried out work which was of equal in value to that of five principal engineers in the municipality. The ombud concluded that the difference in wages was in conflict with the Gender Equality Act. After that the case was brought before the Equality and Anti-Discrimination Tribunal which disagreed with the ombud and did not consider that the law had been broken.

There was agreement between the parties as to whether both charge nurses and principal engineers were middle management in the municipality. The municipality did not agree that there was a breach of the Gender Equality Act and referred in the first instance to the fact that market considerations were decisive for wage differences. The wages difference between women and men were from NOK 11,000 to 37,000. The ombud first evaluated whether the nurses and engineers in question carried out work of equal value. As mentioned above, in the same context emphasis shall be placed on competence and other conditions such as effort, responsibility and working relationships. When it comes to expertise, the ombud found that the two nurses’ expertise was at least as comprehensive as the engineers. The efforts of the two groups were seen to be roughly equal. The ombud then assessed the subjects’ responsibility. The responsibility level was different. The nurses work in a nursing home with elderly, often dying people. The engineers are responsible for municipal technical facilities including roads, water and sewages systems. The nurses have personal responsibility for more employees, while
the engineers are responsible for relatively big budgets. The ombud established that despite the different types of responsibility demonstrated here, the nurses had a somewhat lesser degree of responsibility than the engineers.
Also when it comes to working conditions, clear differences were established. The engineers are working in an office and have to a large degree the opportunity to plan their working day. The nurses provide management and guidance in an environment which, according to the ombud, is more unpredictable. The ombud concluded the nurses certainly did not have better working conditions than the engineers.
The ombud concluded after a complete evaluation that the nurses and engineers carried out work of equal value.
The ombud then had to take a position on whether the wages differences were based on conditions or gender. It was then concluded that any discrimination must be considered indirect. This is because it must be assumed that a female engineer would have had the same wages as a male engineer, and the same went for a male nurse compared to the women who had complained. The reason was that while the nursing profession is traditionally female, the engineering profession is traditionally chosen by men. It was established that the structures mentioned were the reason for the difference in wages. The wage differences were therefore based on gender.

The ombud had then to decide whether the market wage could be considered as a reasonable cause for the wage differences shown. The market wage has traditionally been seen as a gender-neutral reason for unequal wages between different employees. If it is found that the market wage is the reason for different wages, this would not be affected by the Gender Equality Act.
The ombud then evaluated whether the market wage could be considered reasonable grounds for the wage differences shown. The ombud assessed the nurses’ situation which was different from that of the engineers. The nurses can relate to a market to a very limited extent and also have a very limited right to strike. The crucial aspect of the assessment of whether the difference could be seen to be fair and reasonable, was if the effect of the wage difference was disproportionately radical for the nurses. In this context, the ombud placed a great deal of emphasis on two conditions. Firstly, the nurses’ limited opportunity to influence their own wages was shown. In addition, it was emphasized that priority had to be given to market considerations over equality considerations. The ombud found in this context that the difference in wages was disproportionate and there were no reasonable grounds for it. The ombud concluded by saying that there was a breach of the Gender Equality Act §5 cf §3.
The case was appealed at the Equality and Anti-Discrimination Tribunal.
The tribunal agreed with the ombud’s assessment that there had been work of equal value. When it comes to an evaluation of the significance the market wage should have, the tribunal disagreed with the ombud. The tribunal was split into a majority and minority. The majority felt it would be unreasonable if the municipality could not use the market wage as a means of keeping the engineers in question. The tribunal also thought that the wage differences were within the bounds of what was acceptable when the municipality’s need to use the market wage was assessed against equality considerations. In addition, it was shown that the equality regulation should not be used for general upward adjustments of wages for professional groups and that the question of equal pay was one to be dealt with politically. The majority found therefore that the wage difference was not in conflict with the equal pay regulation in the Gender Equality Act §5.
The minority agreed with the ombud that the wages were in conflict with the Gender Equality Act. 
The tribunal’s resolution had the following addition:
«The tribunal has also noted that the municipality’s wages offer for an increase in annual wages on May 7 2008 for the people involved means that the wages difference is in the process of being closed, and establishes that further closing of the gap is a municipal goal.»
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In NOU 2008:6 an activity obligation in the Gender Equality Act §1a is highlighted as a regulation to be used to achieve a greater degree of equal pay. The ombud in 2008, dealt with a case that can be of considerable interest in relation to this perspective.
Case 06/786
Wages development in connection with parental leave 
A woman had been on parental leave for around one year. She compared her wage increases with other colleagues in the period when she was employed by the company from August 1, 2004 until March 31 2006. The ombud found that her wages development was very poor in this period and that this was connected to taking parental leave. The ombud referred to amongst other things that the employer has a duty to promote equality in accordance with the Gender Equality Act §1a. The employer must then evaluate if the woman’s wages development has been impaired as a result of the fact that she had been on parental leave. The employer did not carry out an assessment of this and the ombud found that there was a breach of the Gender Equality Act §3.
A woman complained to the ombud because she thought that her wages development was not as good as other employees at the same company. She had been employed by the company in the period between August 1, 2004 and December 31, 2006. She thought that the reason for the bad wages development was that she took maternity leave during the period between December 2004 and February 2005. She claimed that she had been discriminated against.
The company claimed that she had not received worse treatment than her co-workers. On the contrary, the company claimed that she had done well and had been treated the same way as the other employees in the company. She had worked previously in the same company in Sweden, but had moved to Norway in 2004. In that context, her wages were adjusted upwards to “Norwegian” levels. Four months before she took parental leave and seven months after she came back, her wages were adjusted upwards. The employer referred to the fact that they followed a wages system called «pay for performance», and this system was gender-neutral and based on the individual’s input to/earnings for the company. The employer considered that if she had lagged behind in terms of wages, it was because she had done a worse job than the other employees and not because she was on parental leave.
5.2.3.
Breach of the law?
The ombud decided to gather statistics about the wages development in the period the complainant felt she had not received the same wage increases as her co-workers. The statistics showed that she had not fared any worse than all of the other employees. She was one of those with comparable positions who had the poorest wage development in the period between December 2004 and February 2005. She had had a wages increase of five per cent, but the average for the other employees was 20 per cent. Those with the next-worst increase, had an increase in the same period of 6.3 per cent, while those with the highest increase in the same period had received 41.9 per cent more in wages.
The LDO assessed whether there was a breach of the Equal Pay Act. The ombud did not assess the case in accordance with the equality regulation in §5. It was more natural to assess whether there was indirect discrimination as a result of the fact that the women had taken maternity leave. The reason why it was seen as indirect discrimination was that the wages system «pay for performance» was gender-neutral from the outset. The question was whether this system had led to unreasonable differential treatment of complaints in connection with the fact that she had taken parental leave. The ombud concluded firstly that there was differential treatment between women and other employees who hadn’t taken parental leave.
The question remained however of whether it was still reasonable to conclude that the woman had had inadequate wages development. The ombud did not find it was probable that the inadequate wages development was caused by her work efforts, as the employer claimed. Instead it was pointed out that the Equal Pay Commission had shown that discharging parental leave was one of the main reasons for the woman falling behind in terms of wages. The ombud then referred to the obligations of the employer in accordance with §1a of the Equal Pay Act. This activity obligation means that the employer shall work actively and in a planned, goal-oriented manner towards achieving equality. In this case, the employer had not done anything special in order to evaluate the complainant’s wages level when she returned from parental leave despite the fact that it must have been fairly clear that the complainant had fallen behind in terms of wages.
The ombud concluded after this that there had been discrimination in conflict with the Equal Pay Act §3. The decision has not been appealed at the Equality and Anti-Discrimination Tribunal and is therefore final.
5.3.
Summing up
The Equal Pay Act §5 is important for addressing wage differences in individual cases, but the ombud considers that other measures must be taken to change the structural causes of wage differences. The general wages gap has not become any less in the period since the rule came into existence, and there haven’t been any changes either after the regulations were tightened up in 2002. Important key concepts in this area include changing traditional educational choices, taking action on part-time working problems, managing to achieve a more equal division of parental leave and not least achieving a more equal assessment of male and female professions. 
In that context, the ombud considers it totally necessary that the measures referred to in chapter 15 in NOU 2008:6, are implemented. The ombud also thinks that strengthening the inspection of the duty to promote equality in the Equal Pay Act, could lead to a greater degree of equal pay. To work actively and in a planned, goal-oriented manner to promote equality will in many companies involve the assessment of employee’s wages after parental leave.

LØNN FOR KJØNN
YES TO EQUAL PAY AND NO TO 

CASH BENEFIT
Anne Enger led the equal pay commission that proposed an equal pay fund of NOK 3 billion. Along with Kristina Jullum Hagen, she has written the book «Den lille forskjellen (The little difference)», which takes an in-depth look at the problems surrounding equal pay and equality in Norway.
Great inequality
Enger thinks that we in Norway have not succeeded with our equal pay policy.
“The last 20-30 years, for as far back as we have figures, women have earned around 15 per cent less an hour than men. The situation has remained the same. In fact, nothing has happened in this area. If business income and personal wealth are placed on top of the difference in hourly rates of pay, the economic inequality between men and women is even bigger. That’s why the majority of the Equal Pay Commission suggested an equal pay fund of NOK 3 billion. The fund is to be directed towards female-dominated professions in the public sector,” she says.


and are willing to work part-time for some time afterwards. The nice name for that is freedom of choice – but nobody makes a choice in a vacuum and the result is that women have a much less close connection to working life than men do. The wage differences are considerable and are maintained over time. This also has consequences for the woman’s pension. The latter is a function of the first. A three-way division of parental leave, where the fathers must take at least a third of it, will be an effective tool.”
Enger emphasizes that nobody is to blame for the fact that development towards equal pay has stood still.
”I don’t particularly blame anyone, but we found that even the negotiations systems contribute to maintaining relative differences. As a part of the Equal Pay Commission’s mandate we evaluated the effect of the negotiations system on equal pay over the last 10 years. The Institute for Social Research did some work for us and concluded that the system contributes to the relative wage differences being maintained. Therefore, it is important that the abovementioned agreement for a long-term boost to wages is achieved.”



A secure lasting boost
”Setting up an equal pay agreement must be based on an agreement between the parties in working life. It’s important to secure a lasting wages boost for female-dominated groups. Such an agreement between parties is important to prevent compensation claims. In the commission we went so far as to warn against a boost if it was not based on such an agreement. SSB helped us to prepare some models that show how such a fund could operate. It was of course no coincidence that we got examples from the groups where the differences are greatest, that is the professional groups that have three to five years’ higher education.
The women’s trap
- Why did you want to write a book about this after all your work in the Equal Pay Commission?
”Along with Kristina Jullum Hagen I was motivated to write the book «Den lille forskjellen» The Little Difference, because I discovered that even in 2009, many young and well-educated women fall right in to what we call «the women’s trap». I honestly thought that it was important for women today to have independent finances, but now we see that they take most of the parental leave

The right direction
”An equal wages fund can in the meantime pull things in the right direction and make some difference to the equal pay challenge. Besides a three-way split of parental leave will lead to a more equal parental role. I feel that this measure will be crucially important for equality and equal pay in the long-term. Perhaps with a combination of these two measures we can crack the code with regard to the gender-divided labour market in this country. This explains the wages gap to a large degree.”
Cash benefit of little benefit
“Seen in an equal pay context, cash benefit for the parents of infants is not a good measure. A greater freedom of choice for the children of young families was the main argument for the arrangement,” says the leader of the Equal Pay Commission and former minister Anne Enger.
”I have made no secret of the fact that I have always been against cash benefit , but I lost that particular battle. Firstly, in my own party (The Centre Party, Senterpartiet) and then in government. That’s the way it is. You win some and you lose some,” she says.
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- For the last 20-30 years, for as far back as we have figures, women earned around 15 per cent less an hour than men.
PREGNANCY AND PARENTAL LEAVE

The Ombud receives a number of requests from people who experience that their pregnancy and parental leave have negative repercussions on their career. Discrimination based on pregnancy and parental leave is a constant problem, which occurs although the Gender Equality Act was tightened up in 2002, as a consequence of developments in EU law. 
At present a further tightening up of the law is being suggested. The ombud supports these changes, and our consultation statements are reproduced below.
The complaints received by the ombud cover both employment, questions about resumption of duties for people on parental leave, wage development for employees on leave and changes made to responsibilities after a period of leave. We refer to a few commentaries that deal with these problems
Many employers seem to be unaware of the Gender Equality Act’s regulations in this area. The problem often appears in relation to short-term positions and temporary contracts. A typical example is that women in temporary positions do not get their employment extended when they become pregnant or go on parental leave. Female employees in businesses with extensive use of temporary employment, and women who are not well established in the labour market, are therefore extra vulnerable. 
 Many requests regarding pregnancy discrimination have come from the health sector in particular. We have therefore chosen to comment on complaints in the health sector in a separate section. 
It is mostly women who inquire about discrimination as a result of pregnancy and parental leave, but also men make contact with the ombud about such matters. In 2008 the Ombud decided on a case where a man complained about the employer’s different salary coverage for men and women during parental leave, see below. 
However, the Ombud has on numerous occasions commented on discrepancies in the law regarding fathers’ earnings of parental leave, see below. 
Outside the labour market area, the ombud has dealt with a case on discriminatory insurance terms for pregnancy-related illnesses. This case is also referred to in Praksis. 



6.1. Legislation
The Gender Equality Act
The Gender Equality Act §3 prohibits direct and indirect differential treatment of women and men. If a woman is treated in a worse manner than usual owing to a pregnancy, or a man or woman is treated in a worse manner than is usual due to utilization of parental leave rights reserved for one gender, this will be affected by the prohibition against direct differential treatment. With regard to parental leave, the three weeks before and the six weeks after the birth is reserved for women. Six weeks of the leave is reserved for men.
Differential treatment due to pregnancy-related absence, for example sick leave due to pregnancy, also comes under the prohibition of direct differential treatment.
Differential treatment due to utilization of parental leave beyond the statutory amount comes under the prohibition of indirect differential treatment. 
The divide between direct and indirect differential treatment is important with regard to the permission to legally allow differential treatment. In particular circumstances, differential treatment due to pregnancy and parental leave may be legal. There is a certain amount of leeway with regard to exceptions for indirect differential treatment, but the prohibition against indirect differential treatment should be interpreted strictly. 
Strong protection against pregnancy discrimination in the EU
The EU Court of Justice’s practice in this area is evident firstly in the so called Webb-case C32-93 (1994). This case was concerned with questions related to Directive 76/207 which is legally binding for Norway. In this case the situation was that a woman was going to act as a replacement for another woman while she was on parental leave. The replacement was to be trained by the person she was replacing. The replacement was therefore employed in ample time before the woman she was replacing was going on parental leave. Four weeks after employment commenced it became clear that the replacement was also pregnant. This meant that she could not act as a replacement for the other women and she was therefore dismissed. 
In the dismissal case it was established that the dismissal was illegal, regardless of her not being able to do the work she was originally employed to do. It was established amongst other things that absences due to pregnancy could not be treated in the same way as absences for other reasons, such as illness, for example. It was also established that the employers’ need to have the employee at work, had to give way to considerations regarding the protection of the pregnant woman. 
The fact that a person is not able to take up all or part of a temporary position, is hence not a legal reason for dismissal. The ombud interprets this to mean that the same principle must be adhered to for employment when an employee may only be able to take up parts of a temporary position. 
The EU Court of Justice came to the same conclusion in a similar case from Denmark, C-109/00 pronounced (2001). The case applies to the interpretation of Article 5 in Directive 76/207/EEC and Article 10 in Directive 92/85/EEC. The case covered the validity of a dismissal of an employee who was pregnant when employed in a six-month temporary position. 
The reason given for the dismissal was that she had not informed the employer about the pregnancy when she was employed. Even though the case was treated as a dismissal case, the focus was on the conditions of employment. Hence, the discrimination protection also applied in this instance even if it only concerned a short-term temporary position. 
The employee knew that she was pregnant when she was hired, but omitted to inform the employer. The Court decided that the employee did not have a duty to inform about the pregnancy, because the employer is not permitted to emphasize this when hiring. This decision may be regarded as a prohibition of questions about pregnancy during a job interview. If the employer is not in a position to consider the pregnancy, there is also no reason to ask about it. The court emphasize that a duty to inform would undermine the comprehensive protection that pregnant women have in EU law. 
Case 08/1221*
Consultation statement – the prohibition against questioning job
applicants about pregnancy and family plans
In 2008 the Ombud contributed to the Ministry of Children and Equality’s suggestions to change the Gender Equality Act §4. In the consultation submission the Ombud supported the proposal to introduce an explicit prohibition against questioning job applicants about pregnancy and plans for having a family. The Ombud also supported the proposal to change all differential treatment due to parental leave to direct differential treatment. 
At present it is prohibited to emphasize pregnancy on appointment, cf. the Gender Equality Act §3. There is however, no explicit prohibition against gathering information about pregnancy. Such a prohibition would contribute to make the protection against discrimination more effective and counter that employers gather information that there in any case are no opportunities to attach importance to.
The prohibition’s core area is direct questions about pregnancy and family planning. The question is whether other more indirect questions about pregnancy and family planning should be prohibited based on this provision, for example questions about civil status and number of children. In the ombud’s assessment, it is difficult to positively indicate which questions, beyond direct questions about pregnancy and family planning, should possibly be affected by this provision. It is important that also more indirect questions are covered by the prohibition. Whether the questions are affected by the provision has to be assessed concretely in each single instance. 
As mentioned above, at present differential treatment when taking statutory parental leave (nine weeks for women/six weeks for men) is understood to be direct differential treatment, while differential treatment due to utilization of leave entitlements beyond this is understood as indirect differential treatment. The prohibition on direct differential treatment is nearly absolute, while there is more opportunity for indirect differential treatment.
In the aftermath of the Department’s request for comments, it has been proposed to extend the father’s quota from six to 10 weeks, with effect from 1 July 2009. By extending the father’s quota, 10 weeks of the parental leave will be reserved for the father, while only nine weeks will be reserved for mother (three weeks before births/six weeks after birth). If the present divide between direct and indirect differential treatment is maintained, men will in reality have stronger protection against discrimination than women. This is unfortunate since women are more vulnerable to pregnancy discrimination than men. Stronger protection for men than women is not in accordance with the Gender Equality Act’s objective which is to promote gender equality, with the particular aim of improving women’s position, cf. the Gender Equality Act §1.
6.2.
The Health sector – one of the worst offenders 
The Health sector’s extensive use of temporary positions results in negative consequences for pregnant women and people on parental leave. Many women experience that temporary positions are not extended when they become pregnant, which in turn causes them to lose their connection with working life. Many also lose out financially as a result. 
It is prohibited to not extend a temporary position because the employer is taking parental leave. This also applies in cases where the employee will be absent for large parts of the duration of the temporary contract due to parental leave. There may be exceptions in particular situations,. But, in accordance with the practice of the Equality and Anti-discrimination Ombud and the Equality and Anti-Discrimination Tribunal, much consideration would have to take place for such discrimination to be legal. This is also in line with EU law.
Case 06/809
Temporary position was not extended due to pregnancy and parental leave 
The Young Doctors Association represented a woman who was of the opinion that she was discriminated against because her temporary contract was not extended when she was going on parental leave. LDO concluded that the hospital was acting in violation of the Gender Equality Act §3 second paragraph, no. 2.
The Hospital brought the Ombud’s decision to the Equality and Anti-Discrimination Tribunal (Tribunal item 16/2008). The Tribunal came to the same conclusion as the Ombud. 
The female doctor was specialising at the Ear-Nose-Throat Department (ØNH) at a hospital for a little over a year. The conditions of employment had all along comprised of short temporary contracts which had been renewed on three occasions.  When the woman became pregnant, her temporary position was not extended. The temporary position was terminated on the same day as she started her parental leave. The doctor whom she was replacing was not expected back until about nine months later
The hospital’s argument for not extending the temporary position was that there were not enough vacant positions at the hospital and that the hospital in such circumstances had to prioritise the appointment of doctors who had the least time left of their specialist training. Since the complainant did not have the longest seniority, the temporary position was given to a different doctor.
The ombud found that the hospital was acting in violation of the Gender Equality Act §4, cf. §3 when it declined to offer the woman the temporary position she had. The doctor had on earlier occasions had other temporary positions extended regardless of there being others with longer seniority who could have taken the position. The ombud further based its view on the fact that it is normal practice to extended doctor’s short term temporary positions when they are vacant, and that the guidelines regarding seniority were not followed in such situations. Since the hospital refrained from follow this practise when the doctor became pregnant, the ombud found that there was reason to believe that the doctor had been discriminated against due to her pregnancy. The hospital was aware of the doctor’s pregnancy due date when she got her last temporary position. 
The hospital did not provide evidence that any other reasons apart from pregnancy and parental leave formed the basis for refraining from extending the woman’s temporary position. The ombud concluded that the hospital acted in violation of the prohibition on discrimination on the grounds of pregnancy. 
Case 07/1796
Could not be present for the entire period – did not get job offer 
A female doctor, represented by the Younger Doctors Association (YLF) did not get her temporary position at a hospital extended. The woman was pregnant and was going on maternity leave. The Ombud concluded also in this case that the hospital acted in violation of the Gender Equality Act. 
The doctor was employed in a two months temporary position at the hospital, up to October 2007. The end date of the temporary position was the same as the date for when the woman was going on parental leave.
In August 2007 four vacant positions were advertised at the hospital. In addition three doctors were employed in three vacant temporary positions, so in all seven new appointments were made. The pregnant woman was not offered any of the positions.
YLF argued that the hospital had placed emphasis on the woman’s pregnancy both when she was only offered a two month temporary contract, and when she was not appointed to one of the temporary positions after the job advertisement in August 2007. 
The hospital indicated that amongst other factors it was not relevant to appoint the woman «when she could not be present», and would only appoint applicants «if they could physically be present in the temporary positions». The Ombud concluded that it was the pregnancy and the subsequent parental leave which caused the woman not to be offered one of the temporary positions. 
The Ombud then evaluated whether the differential treatment was legal, i.e. whether the differential treatment was just, necessary and not disproportion ally radical. In the assessment, the ombud weighed up the various interests. The ombud’s ruling was as follows:
«It is generally important for women to maintain the connection with working life even when one has children and takes leave. If one was to make exceptions for short term positions, this would have large negative effects for women in industries where the use of temporary positions is common and for women who have not established themselves in the labour market and therefore are depending on temporary positions».
The employer’s inconvenience as a result of finding replacements while women are taking parental leave does not make it justify discrimination. 
LDO concluded that the hospital had acted in violation of the Gender Equality Act. The ombud’s statement was brought to the Equality and Anti-Discrimination Tribunal where the case is currently being dealt with. 
Case 07/174.2
Pregnant doctor did not get temporary position extended
A pregnant doctor did not get her temporary position extended and the Equality and Anti-Discrimination Ombud concluded that the hospital had acted in violation of the Gender Equality Act §4, cf. §3.
The female doctor had been employed as a substitute on the ward for little over one year, and had had her temporary position extended on three occasions. When the woman became pregnant, her temporary position was not extended. The hospitals reasoning was that there were not enough vacant positions at the hospital, and that the hospital in such situations had to prioritise the appointment of doctors who had the least time left of their specialist training. Since the complainant did not have the longest seniority, another doctor was appointed to the temporary position. 
The issue to be evaluated was whether the hospital had emphasised the doctor’s pregnancy. The Ombud found that the hospital had acted in violation of the Gender Equality Act §4, cuff §3 when it refrained from offering the woman an extension of the temporary position. The doctor had earlier had the temporary position extended without any consideration of seniority. As in case 06/809, the hospital has also earlier deviated from the seniority principle and the conclusion was that the hospital had also breached the Gender Equality Act in this case.
6.3.
Parental Leave 

07/1783
Deferral of commencement date due to parental leave was illegal
A female teacher made a complaint to the Ombud because she was of the opinion that the local authority had acted in violation of the Gender Equality Act when the commencement date was set to the date when she would be back from parental leave. The Ombud found that the local authority violated the Gender Equality Act when deferring the commencement date. 
The woman had originally a permanent position of 60 per cent and a temporary position of 40 per cent. During her parental leave she applied to extend her permanent position to 100 per cent. She was given a 100 per cent permanent position, but the formal commencement date was set to the date when she would be back from parental leave. 
The Ombud disregarded the rules of the Basic Collective Agreement and the local authority’s personnel handbook regarding commencement date. Instead the Ombud performed a concrete assessment of whether the local authority had complied with the Gender Equality Act.
The woman had suffered financial loss and lost seniority. It was also clear that the woman would have been able to commence her permanent position at an earlier date if she had not been on parental leave. The question was whether the local authority had discriminated against the woman, cf. the Gender Equality Act §3 fourth paragraph.
The Ombud stated that there would have to be much greater justification before the deferral of commencement due to parental leave could be considered just, and referred to the EU Court of Justice case C-109/00 (Tele-Denmark) and practice of the Appeals Board for Equality (case 2002/8). The exception clause in the Gender Equality Act regarding justification was, after weighing up the interests, not applied. The local authority had not indicated that an earlier commencement would cause inconvenience for the local authority, while the woman could demonstrate financial loss and loss of seniority. 
The Ombud found that the formal commencement date for the position had to be back dated to the date when she could have commenced the position, disregarding the parental leave. The Ombud found that to defer the commencement date was in violation of the Gender Equality Act §3.
Case 07/1310
Change of job tasks on return from parental leave
A woman felt that she was discriminated against when her job tasks had been changed on her return from parental leave. The woman’s replacement continued with the job tasks the woman had had before taking leave. The LDO came to the conclusion that the employer had acted in violation of the Gender Equality Act §3.
Employees who have taken parental leave should be able to return to a position with the equivalent salary and at the same level as before. The job tasks should be equivalent to previous job tasks regarding content and responsibility. The employee cannot, however, unconditionally demand to return to exactly the same position, as the employer may redeploy staff. Redeployment must however, be justified by conditions other than the employee’s parental leave. If the change in job tasks is caused by parental leave, the redeployments will be in breach of the Gender Equality Act. 
The employer justified the changes by arguing that the original replacement had a higher level of competency and a better work capacity than the complainant. The ombud found that the information in this case provided reason to believe that discrimination had occurred. The employer therefore had to prove that discrimination had not occurred, cf. standard of proof in the Gender Equality Act §16.
The employer was not able to prove that the changes to the position were not connected to the parental leave. 
LDO considered in the end whether the redeployment was just, necessary, and not disproportionately radical, cf. §3 fourth paragraph. The Ombud found that the terms of the exception clause were not met, and the conclusion was therefore that the employer had acted in violation of the Gender Equality Act §3.
The parties in this cased informed LDO afterwards that they had come to a solution after receiving the decision. 
Case 08/1029
Loss of wage increase during parental leave
A female nurse did not receive the same wage increase as other nurses she worked alongside. The reason was that she was on parental leave. After the Ombud guided the woman through the Gender Equality Act, the nurse raised the issue with her employer. The employer chose to adjust the woman’s salary accordingly and the case was solved. 

The woman worked for an interdisciplinary team in a local authority. The team consists of nurses, social workers, a social educator and a child care worker. The staff performs similar job tasks, but only half of them work on a rota.  
In 2007 the nurses who worked in the teams negotiated a wage increment of NOK 30.000. The woman, who was on parental leave, did not get the increment. 
When she returned from parental leave in 2008 she found out that she and another colleague were kept outside the negotiations because they were on leave at the time of the negotiations. The employer argued that the wage increment given to the evening workers actually was a recruitment increment, and therefore was not ordinary wages. 
LDO provided the woman with guidance about the Gender Equality Act’s provisions, and informed her that the Gender Equality Act §3 prohibits discrimination due to parental leave. 
The Ombud emphasised that the prohibition against discrimination applies generally to working conditions. The discrimination prohibition also applies when negotiations happen between local parties and when a wage increase is given from recruitment funds. If two of the staff were kept out of the negotiations because they were on parental leave, the ombud assumed that this was in violation of the Gender Equality Act. 
On the strength of the ombud’s advice, the woman raised the issue with her employer again. The result was that the local authority chose to raise the woman’s wages. 
Case 07/1954
A cancelled commission contract due to pregnancy
A woman entered into a commission contract via a recruitment bureau, where she would act as a test manager for a firm. After the woman reported that she was pregnant, the contract was cancelled. 
LDO found that the cancellation of the contract was caused by the pregnancy and that this was a direct differential treatment in violation of the Gender Equality Act. 
The woman and the recruitment bureau had agreed a contract for «try and hire» with a computer firm. She was going to work as a test leader for the computer firm for six months. The computer firm reported that the intention was to offer her permanent employment, if she demonstrated that she was suitable.
The computer firm claimed that the woman had wished to quit. The woman on the other hand asserted that she was no longer wanted in that position. 
The computer firm indicated that it was not practical to hire a substitute for two thirds of the six month commission. In addition the employer pointed out that the opportunity for permanent employment would be reduced when the person was only working for four months. 
The ombud found that the computer firm had placed emphasis on the woman’s pregnancy when the commission was cancelled. The differential treatment was not just. The EU Court of Justice’s strict practice in this area, compared to the inconvenience for the employer, required that the action was not to be regarded as just. 
Following the Ombud’s statement the parties agreed on an amicable solution. The woman received compensation and damages, but the amount is unknown. 
Case 07/iuou
Pregnant relief shop assistant 
A pregnant woman’s contract as a relief shop assistant in a large retail chain was not extended. She had received continuous extensions of her contract until she went off sick as a result of the pregnancy. 
LDO concluded that the shop acted in violation of the Gender Equality Act §3 second paragraph, no. 2.
The woman had worked as a relief shop assistant in a clothes shop for more than one year. She was employed on contracts of three months at a time, which were continuously extended. The woman became pregnant, and then went on sick leave. Following this her job contract was not renewed. The manager explained that the shop no longer needed a relief shop assistant, and that they, in any case, had no use for her now that she was off sick. 
Shortly after the shop advertised for more relief workers. The employer had stated that it was not «natural» to have conditions of employment in a period when the woman could not work. The Ombud therefore assumed that the real reason for the woman not receiving a new contract was the pregnancy and the pending parental leave. 
The employer did not try to deny that the pregnancy and the parental leave was the reason why the contract was not renewed.
The ombud indicated that taking parental leave cannot easily be compared to absences for other reasons. Making use of parental leave is given particular protection as provided by the Gender Equality Act.  
The prohibition against discrimination due to pregnancy is nearly absolute. The Ombud demonstrated that the Gender Equality Act was changed in 2002 to achieve harmonization with EU law. The changes implied a tightening up of the protection against discrimination due to pregnancy and parental leave. 
LDO concluded that the shop had acted in violation of the Gender Equality Act when the woman did not get her contract renewed. 
The retail chain took the ombud’s advice into account, and reported that it would not emphasise pregnancy/parental leave when hiring in the future. 
6.5.
Men
Case 08/1047 Differential treatment of men
The guidelines in the company Umoe Consulting AS implied that women on parental leave would receive a full salary during the entire parental leave, while men only received a full salary during the six weeks reserved for fathers (father’s quota). The Equality and Anti-Discrimination Ombud reached the decision that the company’s salary guidelines were in violation of the Gender Equality Act §3.
A man had parental leave for twelve weeks from Umoe Consulting AS. He received a full salary from his employer for the first six weeks. After that he was paid benefits from NAV on the basis of government rates which were lower. 
Women in the same company had their entire salary covered while on parental leave. According to the company, this was a recruitment initiative to increase the female quota. 
The employer has no duty to pay the salary during parental leave. Employers, who do pay, must however not breach the Gender Equality Act. This initiative treated men and women differently. Differential treatment may be allowed in particular instances when an initiative is «in accordance with the statutory purpose to promote gender equality».
This initiative was aimed at the under represented gender, but the Ombud found that the imitative was not well suited to promoting equality. The Ombud emphasized that: «In the Ombud’s view, this initiative may result in it being primarily women who take parental leave». This differential treatment therefore would «rather manifest the traditional gender role pattern than promote equality ... The initiative is therefore not suited to realising the statutory purpose of promoting equality».
The Ombud concluded that the initiative was in violation of the Gender Equality Act §3.
After the Ombud’s statement, Umoe Consulting AS decided that neither men nor women will receive a full salary during parental leave beyond the part that is statutory for the one gender. 
Hence this case resulted in female employees being worse off as a result of the Ombud’s assessment. 
Fathers without independently earned entitlement to parental leave 
While the question above is often about the individual employer’s differential treatment of male and female employees, it is unfortunately the case that the National Insurance Act treats men and women differently. 
The present regulations regarding parental benefit discriminate against fathers in two areas. Firstly, father’s utilisation of the father’s quota is dependent on whether the mother has earned the entitlement to parental benefit, cf. The National Insurance Act §14-12. Fathers have also, paradoxically, not an independently earned entitlement to the father’s quota. The Government put forward a proposition in May 2009 that fathers should earn their entitlement to the father’s quota even if the mother has not earned the entitlement to parental benefit. 
Secondly, fathers may only receive parental benefits if the mother returns to work or education, cf. the National Insurance Act §14-13. A corresponding requirement for fathers to be in employment or in education does not apply when the mother receives parental benefit. 

If the mother works part-time after the birth, the father’s parental benefit is reduced correspondingly to the reduction in the mother’s working hours. If the mother’s employment constitutes a minimum of 75 per cent of full time employment, the father will nevertheless receive parental benefit calculated in accordance with his own employment. 
The ombud receives constant requests from men about these inequalities in the regulations. We have repeatedly raised the issue with the responsible authorities, without any changes being made to the National Insurance Act. The ombud will follow up on the matter.
6.6. Insurance
Case 07/1592
The matter of insurance and pregnancy related illness 
A woman wanted health insurance as a self-employed person. She contacted various insurance companies who informed her that the insurance terms did not cover for illnesses related to pregnancy. The woman approached the ombud to find out whether such a practice is in line with the Gender Equality Act. 
The Ombud contacted five of the largest insurance companies and asked the companies to give an account of their practice. They were informed that similar limitations had previously been considered to be in violation of the Gender Equality Act. The result of the Ombud’s inquiry was that several of the companies changed their insurance terms. 
In the inquiry, the insurance companies were informed about a previous case regarding health insurance and pregnancy related illness. In this case the insurance terms included an exception for «illness that is fully or partly caused by pregnancy/delivery/termination of pregnancy.» According to the insurance terms, such illnesses were only compensated for when «pregnancy began at the earliest one year after the insurance had come into effect.»
In this matter the insurance company stated that they tried to find a good balance between the risk and the premium, and that its assessment was that a pregnancy would be a relatively high risk for the company. The company justified the exception from the insurance terms because it wanted to limit the possibility of women almost choosing to buy this product due to pregnancy. 
The ombud emphasized that it is a lawful objective to limit the risk connected to insurance payments. Neither did the ombud challenge the existence of documentation regarding increased sick leave in relation to pregnancy. The question was nevertheless whether these arguments are sufficiently justifiable and relevant for the differential treatment to be permitted. 
In the Ombud’s view, one cannot put all pregnant and potentially pregnant women in one and the same box, by assuming that they might become ill during the pregnancy. Pregnancy is not an illness in itself. How a pregnancy will develop is difficult to predict, and many pregnancies come to term without any complications or illness. The definition of illness may however be related to what kind of work is being carried out. 
The core of the discrimination prohibition is that all individuals are entitled to be assessed on an individual basis. 
The rule that a woman would also have to wait a year after entering into the insurance contract before becoming pregnant appears stringent. The ombud expressed an understanding for the insurance company’s need to limit the insurance cover against illnesses that the insured already have, and to ensure against «abuse» of insurance by putting in place a qualifying period before the insurance become effective. The ombud thought, however, that there should not be stricter terms for pregnancy-related illnesses than other illnesses. 
The ombud’s conclusion was that the limitations on pregnancy-related illness violated the Gender Equality Act §3. Subsequently the particular insurance company changed its terms. 
The complaint that the ombud considered in 2008, did not only apply to the qualifying period for pregnancy related illness, but the fact that the insurance company in general did not pay out insurance for such illness. 
After the ombud addressed the insurance companies and informed about the Gender Equality Act’s prohibition against differential treatment due to pregnancy, along with the ombud’s previous statement, several of the insurance companies decided to change their terms. The result is that the insurance terms no longer have an exemption for coverage of pregnancy-related illness. 
6.7.
Summary
Differential treatment due to pregnancy and parental leave is the single area that the ombud receives most inquiries about. We have all the reason to believe such discrimination is widespread. That applies to both public and private sector. 
The ombud supports the proposed reinforcements of the Gender Equality Act. Nevertheless, the prohibition against discrimination due to pregnancy and parental leave is already clearly and succinctly stated in the Act. The challenge is therefore to make employers aware of the regulations and get them to follow the regulations.
The ombud supports compulsory three-way division of parental leave. A more even distribution of parental leave would probably result in increased equal opportunity in working life. Perhaps it would also contribute to employers assessing women and men more equally with regard to appointments, salary and job tasks.
The inequalities in the National Insurance Act also have to be corrected so that fathers may secure independently earned entitlements for parental leave.
DISCRIMINATION
- The hospitals are financially motivated not to give us permanent jobs. It gives flexibility to the employer
AGAINST PREGNANT WOMEN IN THE HEALTH SERVICE 
- Discrimination against pregnant women is one of the most important issues we work with in the Younger Doctors’ Association (YLF) . The YLF receives such cases all the time from all health service regions.

According to Hege Gjessing, chairwoman of YLF many doctors are not permanently employed at hospitals before they are licensed specialists. The average age for achieving specialist status is 41 years.
“At that age becoming pregnant is no longer relevant, and, in any case, no one can plan to wait until that age. Ahead of becoming a specialist, doctors are employed in various temporary positions and fixed-term positions. It is not unusual that people have worked for many years at one hospital, but all the time on a temporary contract or fixed-term contract lasting five-six months at a time. This creates uncertainty regarding entitlements generally, but it especially affects women who become pregnant. One is suddenly faced by a genuine danger of not having the fixed-term contract extended,” says Gjessing. 
The Medical Association have an agreement whereby doctors on maternity leave are entitled to full salary during leave. That means that the employer covers the salary that exceeds 6 times the basic amount in the National Insurance scheme. 
“
When the employment is lost, this increment is also lost. So not only is the future uncertain, a reduction in salary also happens there and then,” she says. 

Gjessing emphasizes that this causes people not to tell employers about the pregnancy, and people experience a persistent uncertainty about their finances and careers when the conditions of employment are constantly being assessed. YLF thinks that discrimination due to pregnancy is a problem that affects their members especially. They think this is largely caused by the long period of time the doctors have to work before they gain permanent employment. 
“The hospitals are financially motivated not to give us permanent employment. It gives flexibility for the employer. It is in fact exactly the same motivation that causes other occupations within the health service to not gain full-time employment when they are given permanent contracts. It gives the employer more flexibility. The way this works is not acceptable. What happens is that your benefits as an employee are not felt to be real,” says Gjessing. 
YLF encourage their members to bring these matters to the table. The association receives cases from all regions. They bring the matter to the hospital management and to the employer’s association Spekter. 
“The answer we get is that such things should not occur, but they do occur all the time, says the passionate chairwoman of the Younger Doctors’ Association. 
LANGUAGE REQUIREMENTS
7.1 Introduction/problem
Is the judicial protection against discrimination on the basis of language weaker than on other grounds?
The Discrimination Act §4 prohibits direct and indirect discrimination on the basis of language. The clause also prohibits discrimination on the basis of ethnicity, family background, national origin, colour, religion and beliefs. 
In contrast to the other issues, language is not an independent basis for discrimination in the EU Council Directives 2000/43/EF or 2000/78/EF. The question is whether this implies that language has weaker protection against discrimination than the other bases. In international human rights cases, there are several examples of differential treatment based on language.
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7.2.
Two cases – two different conclusions 
The Ombud regularly makes statements about language requirements in working life. Two examples are presented below. In one case the Ombud concluded that discrimination did not occur, while in the other case the conclusion was that discrimination on the basis of language did occur. 
Case 08/1222 Language requirement
A woman with English as a first language complained to the ombud after not being offered a job due to inadequate written knowledge of Norwegian. The ombud reached the decision that the employer had not acted in violation of the prohibition to discriminate on the basis of language, because the nature of the job was such that the employer could legally set stringent requirements for knowledge of Norwegian. 
The central question in this case was what language requirement an employer is able to set. Generally, the ombud stated that there would be a greater opportunity to place emphasis on language within working life, than in the wider society. The requirement that all residents of a housing cooperative should be able to master Norwegian would for example be difficult to justify. In working life the language requirement could however be justified if it is substantiated for each single job. In this assessment, the vital issue is how central the language is in relation to the performance of the work. In some occupations, language may be an important tool, while in other occupations it is not of vital importance. For example, there would be different language requirements for a teacher and a cleaner at a school. The more verbal and public a job is, the more relevant it would be to place emphasis on the language. 
In this case the employer demonstrated that the position involved continued external contact with officials at the Foreign Ministry, embassies, political leadership and occasionally also contact with the media. Precise communication, along with the ability to deliver on orders, often with short deadlines, was therefore important. The ombud therefore concluded that in this case there was the possibility of setting stringent requirements for Norwegian knowledge. 
The complainant had comparatively good knowledge of Norwegian, among other things from taking Norwegian classes at the University. But the ombud decided that the employer had documented that the knowledge of Norwegian was not sufficient to fill the requirements of the position. The ombud placed vital importance on the fact that the employer was well-qualified to assess her knowledge of Norwegian in relation to the job requirements because she had for many years carried out consultation services for the employer. 
Case 06/1950
Failure to promote to a teaching position – language and ethnicity 
A woman approached the Ombud as she felt she was passed over for a teaching position in an upper secondary school because her background was from Guyana in South America and she was considered to have insufficient knowledge of Norwegian to be able to function in the position. 
LDO concluded that the school put unlawful emphasis on language and ethnicity in violation of the Discrimination Act §4. The Equality and Anti-Discrimination Tribunal considered the case and upheld the ombud’s conclusion regarding discrimination on the basis of language and ethnicity. 
The school advertised two permanent positions of altogether 150 per cent as a teacher of the service, transport and communications subject. The complainant was at the time of advertising teaching as a substitute at the school. Four of the eight applicants were called for interview, including the complainant.

Another woman was nominated to a 100 % position, and was appointed. The nomination list referred to the fact that the complainant had “somewhat unclear spoken Norwegian” and that there were gaps in her references. 
The complainant claimed that she was the best qualified person for the position. She demonstrated that she had more study credits than the person who was appointed, as well as two years more of relevant work experience. The woman also pointed out that the school had omitted relevant training and several years of experience in the applicant list when assessing her qualifications. Furthermore, she pointed out that on several previous occasions, she asked the school to assess her qualifications so that she could be paid the correct salary. Regarding her linguistic skills, the complainant indicated that the students did not have any problems understanding her. She also thought her references were good. 

The school denied that they had emphasized ethnicity or language skills, but argued that they had used the qualification principle as the basis for the appointment. The school demonstrated that the appointed teacher had formal training within tourism which was relevant for the new tourism field of study which was going to be established, as well as further training in Norwegian, and was therefore best qualified. The school considered the complainant’s language skills to be sufficient, but was in doubt about whether she was suited to the position. Two instances of disagreement between the complainant and other teachers were pointed out. The school admitted however that the complainant should be nominated as number two. 
In the assessment of whether there were reasons to believe language and ethnicity was emphasized, the ombud carried out a comparison of the applicants’ qualifications. After an assessment of the applicants’ qualifications based on an assessment and comparison performed by the Union of Education Norway, the ombud arrived at the conclusion that the complainant emerged to be the formally best qualified for the position. Because the complainant appeared to be best qualified, the burden of proof went to the school. 
The school was not able to substantiate that there were other conditions apart from language and ethnicity that were important for the appointment. The school had neither documented that the complainant had cooperation problems, nor had they raised the problems with the complainant. The school did not thoroughly explain what they meant by varying references. Finally the Ombud pointed out that the school could not give an account of why the complainant had not got her qualifications assessed earlier. 
The Equality and Anti-Discrimination Tribunal examined the case (Tribunal case 18/2008). The tribunal did not undertake a complete comparison and ranking of the applicants in the same way the ombud had done. The Tribunal found that the burden of proof went to the defendant and pointed to the school’s lack of reporting on the complainant’s qualifications and that it took them an unusually long time to assess her qualifications. Furthermore, the tribunal thought that it was obvious that recording that the complainant had«somewhat unclear spoken Norwegian» was connected to her ethnic background. Finally the tribunal pointed out that the complainant was not nominated at all even though she was clearly qualified for the position. The complainant had both longer relevant work experience and more extensive higher education than the person who was appointed. The school could not provide an explanation as to why the complainant had been treated unfavourably on all these points. Neither could the school demonstrate that applicants or employees with ethnic Norwegian backgrounds had been treated with similar inconsistency. The tribunal found therefore that the school had not rendered probable that language/ethnicity had not played an unfavourable part in the appointment process.
7.3.
Summary
As stated above, language requirements in working life may be considered reasonable. The ombud feels however that employers are not aware of which language requirements are necessary for each individual position. The call to the employer is therefore that the language requirements are not more stringent than necessary.
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DISCRIMINATORY JOB ADVERTISEMENTS
It is not permitted to set particular requirements regarding age, language skills and nationality, or gender in a job advertisement, unless there are extremely good and justifiable reasons for it. Below is a typical example of an illegal job advertisement. 
HARASSMENT
The regulations dealing with harassment are spread over many Acts, are defined differently, enforced by different public authorities and have different criteria for evidence.
8.1.
Harassment at work
The Working Environment Act Chapter 4 offers all employees general protection against harassment. The harassment does not have to be associated with a particular basis. The Norwegian Labour Inspection Authority defines harassment in accordance with chapter 4 as the following:
“It is harassment when one or more persons repeatedly and over time are subjected to negative attention/acts from one or more persons. This can be, e.g. unwanted sexual attention, bothering, freezing out, removal from duties or hurtful joking and teasing. Furthermore, there should be an imbalance in the power between the parties, so that the person who is being harassed is at a disadvantage for defending him/herself. We do not talk of harassment if two persons of approximately equal power are in conflict, or when it is an isolated conflict incident”.
The discrimination acts that1 the ombud enforces also contain regulations on protection against harassment at work. In these acts harassment is defined as:
“[...] acts, omissions or remarks that are or are intended to be hurtful, frightening, hostile, degrading or humiliating.”
In the draft work for these acts it has been emphasised that individual conflict incidents are included. In other words, there is a higher threshold for what is considered harassment under the Working Environment Act Chapter 4 than under the acts enforced by the ombud.
Furthermore, the discrimination acts contain regulations on shared burden of evidence. Shared burden of evidence entails that if the circumstances give reason to believe that an employee is subjected to harassment, the person that is accused of harassing has to show that in all probability harassment has not taken place. According to the Working Environment Act Chapter 4, the onus of evidence rests entirely on the person who claims to be harassed.
In summary, it is easier to make a successful claim of harassment if it can be associated with gender, ethnicity, age, disability, etc. than if one has been harassed in other ways.
8.2.
Harassment outside work
The harassment prohibition in the acts enforced by the ombud, also applies outside work and are defined in the same way, see above. However, an important difference is that the Anti-Discrimination Act and the Anti-Discrimination and Accessibility Act list a criterion that the actions have to be repeated or persistent. Isolated incidents are in other words not included outside work. But if a person is harassed due to gender, then also isolated incidents can qualify for breach of the harassment prohibition. This division was crucial to the result in the ombud’s claim case 08/182.
Case 08/182
Case of harassment on the basis of ethnicity
A woman, originally from Somalia, felt she had been harassed by the chief physician who performed the Caesarean section when she had twins. According to the woman the doctor asked her during the surgical procedure: “Do they call you negroes or blacks?” The woman perceived the remark as degrading.
The ombud agreed that the remark was worthy of criticism, but still decided that it was not covered by the Anti-Discrimination Act, because it was an isolated remark outside work.
The remark made an impression on the woman that stayed with her for the rest of her stay in the hospital. The issue was also reported to the patient ombudsman, and the hospital later apologised for the incident. The hospital emphasised that the surgeon in question had understood the seriousness of the remark, but also claimed that the remark was neither intended to hurt or degrade.
The ombud was of the opinion that the choice of language was very poor, especially considering that the remark was made by a chief surgeon to a patient in a particularly vulnerable position.
FOTNOTE
1.   - Working Environment Act §13-1(2)- Gender Equality Act §8a
·  Anti-Discrimination Act§5
·  Anti-Discrimination and Accessibility Act §6
Actions or remarks that are in fact degrading, could constitute harassment, even if they were not intended as harassment. In this context, great emphasis should be placed on the insulted party’s perception of the action.
The Anti-Discrimination Act §5 deals with harassment. Harassment can be degrading remarks. Isolated remarks outside of work are still not included by the harassment protection.
In the first instance, the general prohibition against discrimination in the Act’s §4 does not apply to remarks, just actions. Isolated remarks may be covered by the general discrimination ban in the Act’s §4, but it requires that the remark is expressed in such a way that it approaches an action, e.g. by advertisement in the mass media.
In this particular case the ombud concluded that the remark was not of such a nature that it could by covered by the Anti-Discrimination Act §4. Neither was it covered by the harassment protection in §5, because it was an isolated remark outside the workplace.
Another criterion for harassment outside of work is that it must have an obvious target; the action, omission or remark must be directed against one or more specific individuals. The prohibition does not therefore include remarks in the public domain that include a general group. For example, a reader’s letter containing degrading remarks about a group based on their ethnicity, religion, etc. but not directed against named individuals, does not come under the legislation. However, such behaviour could be in breach with the Criminal Code §135a, which also applies to discriminatory remarks directed against groups of people.
8.3.
Sexual harassment
By sexual harassment is meant unwanted sexual attention which is a nuisance to the person who is on the receiving end of the attention.
Sexual harassment can take place through a physical act, which can include anything from unnecessary touching, to assault such as rape or attempted rape. Sexual harassment can also occur verbally, e.g. through disrespectful comments on body, clothes or private life. Other issues could be sexual approaches, proposals and insinuations. Harassment could also be non-verbal, e.g. by showing pornographic images, whistling and bodily movements with sexual undertones.
What can be considered unwanted sexual attention can be difficult to judge on objective criteria. The person who is giving the attention should still be made aware that it is not welcome. Sexual attention will therefore become sexual harassment if the person giving it continues despite being made aware that the recipient does not want their sexual attention.
However, one isolated incident can constitute sexual harassment if the behaviour is sufficiently serious. In such cases it is not required that the person committing the act is made aware that the action is unwanted.
Even if the prohibition on sexual harassment is included in the Gender Equality Act, this is not enforced by the ombud, but by the courts. The ombud enforces the prohibition against repeating the behaviour after a warning of sexual harassment has been issued, see sub-chapter 9 for more detail.
THE OMBUD THINKS
It appears illogical that individual incidents of harassment on the basis of gender outside work, are included in the prohibition against harassment in the Gender Equality Act, while isolated incidents of harassment on the basis of ethnicity, etc. and disability outside the workplace is not covered by the prohibitions on harassment in the Anti-Discrimination Act and the Anti-Discrimination and Accessibility Act. The parliament needs to harmonise the regulations in this area.
The ombud also thinks that it is questionable whether it is appropriate that sexual harassment cases have to be brought before the courts. The legislator’s reasoning for requiring legal proceedings in the courts is that allegations of sexual harassment are serious and invasive for the person who is being accused, and that in such cases it is important to look after basic legal protection. The ombud agrees in principle with this point, but cases of harassment on the basis of ethnicity are also serious and invasive for the person who is being accused, because it quickly becomes an accusation of racism. Furthermore, the cases that the ombud is aware of from the legal system apply to the employer’s reaction to employees who have practised sexual harassment against colleagues. The Ombud does not know of any cases where the person claiming to have been subjected to sexual harassment has taken the case to court. The Ombud would argue that persons who have been subjected to sexual harassment fall between two stools. The Ombud does not have access to processing the cases and the risk involved in bringing the cases to the courts are high, because there is no legal precedent in the area. 
PROHIBITION AGAINST RETALIATION
The prohibition on retaliation is crucial to effective protection against discrimination. People have to feel secure that they can complain without fear of reprisal.
In recent years the protection against retaliation has become stronger when problems are reported, especially for employees. This is partially because the preparatory work on the new Constitution §100 clearly stresses that employees’ freedom of speech should gain stronger protection through new legislation, and that the EU directives that have been implemented in Norwegian legislation places an obligation on Norway to protect employees against retaliation when reporting/complaining of discrimination.
9.1. Legislation
The general protection against retaliation in the workplace
According to the Working Environment Act §2-4 the employee is entitled to report undesirable circumstances at the workplace. Furthermore, the employee is obliged to report defects or deficiencies that may cause danger to life or health, cf. Working Environment Act §2-3 second paragraph statement b. Retaliation against an employee who makes a report in an appropriate manner is prohibited, cf. Working Environment Act §2-5.
The employer must put in place procedures for internal reporting, or implement other measures to facilitate internal reporting of unfavourable circumstances in the business, cf. Working Environment Act §3-6.
Retaliation in cases of discrimination
The employee is obliged to report harassment or discrimination in the workplace, cf. Working Environment Act §2-3 second paragraph statement d.
The Anti-Discrimination Act and the Gender Equality Act prohibit retaliation against someone who has put forward a complaint of discrimination and harassment according to these Acts. The prohibition applies both at work and outside of work, e.g. in connection with health and education. An equivalent prohibition follows from the Anti-Discrimination and Accessibility Act which also includes complaints about breach of the obligation to facilitate individuals.
Which actions are considered retaliatory will depend on a specific assessment. In general terms one could say that actions and remarks that cause injury or discomfort to the individual are considered retaliation. Typical examples that may be covered by the prohibition may be termination of employment, demotion, less interesting work tasks, replacement, increased workload, unreasonable demands for overtime, etc. after such adverse circumstances have been reported.
As regards negative comments or remarks that result in harassment, it will depend on a specific assessment whether such are covered by the harassment prohibition. Emphasis must be placed on how serious the remark is, and whether it has contributed to a threatening, hostile, degrading or humiliating environment. The employer must be able to defend him/herself in the case of allegations of discrimination or harassment, but it must be done in an orderly manner. For example, if the employer on his/her own initiative brings up the matter in a general meeting using critical words, such behaviour would be considered retaliation if assessed specifically.
The protection against retaliation does not apply if the complainant has behaved with gross negligence. However, it takes a great deal before the complainant is considered to have acted with gross negligence. If a person considers him/herself to be discriminated against and makes a complaint, it is hard to think of cases when this can be called gross negligence. It is a different matter if trivial or false allegations of discrimination are made. 
The prohibition against retaliation applies where a complaint has been made or when intentions of making a complaint have been made clear. Complaints made to employer or superior, trade union and The Equality and Anti-Discrimination Ombud are all covered.

9.2.1. Practice
Ombud’s complaint case 06/245, tribunal case 27/2008
The Ombud concluded that a complainant had been passed over for a job and subjected to retaliation as a consequence of making a complaint to the ombud. The Ombud’s statement was brought before the Gender Equality and Anti-Discrimination tribunal, who decided that the complainant had not been passed over for a position, but he had been subjected to retaliation due to his complaint to the Ombud.
A male nurse in the home help service complained to the ombud because he felt he had been passed over for a position. After he complained to the ombud, he applied for a position in a different city district. The manager wanted to make him an offer for the position, but when this manager contacted the personnel department, she was told that this man should not be employed in any position in the district, because he was considered unsuitable. The man complained to the ombud again, and claimed he had been subjected to retaliation because of the first complaint to the ombud.
The Ombud decided that the man had been passed over for the position in breach of the Gender Equality Act and that he had been subjected to illegal retaliation due to the complaint to the ombud.
The case was then brought before the Gender Equality and Anti-Discrimination tribunal who concluded that the man had not been passed over for employment. However, the tribunal concluded that the instruction to not employ the man in any position whatsoever, amounted to retaliation in breach of the Gender Equality Act.
The case is important for two reasons. Firstly, it shows that one is protected against retaliation when making a complaint to the ombud. Secondly, it illustrates the norm of caution. One does not depend on being successful with a complaint in order to be protected against retaliation.
9.2.2
The Ombud’s mandate to enforce the prohibitions against retaliation – a logical flaw?
It is not part of the ombud’s mandate to make statements on cases of sexual harassment, cf. The Gender Equality Act §8a fifth paragraph.
The Gender Equality Act’s prohibition against retaliation when making a complaint of harassment, also applies in cases of sexual harassment. The ombud can thus make a statement on whether retaliation has taken place upon complaint of sexual harassment, without adopting a stance on whether sexual harassment has actually taken place.
Case 08/1177 Retaliation upon notification of sexual harassment
A woman complained to the ombud and claimed she had been subjected to sexual harassment by her boss at her workplace. Without adopting an opinion on whether the woman had actually been subjected to sexual harassment, the ombud concluded that she had been subject to retaliation from the employer when she reported the alleged harassment.
In this case there was no doubt that the woman had reported the alleged harassment, to the employer, the trade union, the Norwegian Labour Inspection Authority and the ombud. The issue for the ombud was therefore whether she had been subjected to retaliation. What constitutes retaliation will depend on a specific assessment of the individual case.
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On a general basis the ombud made a statement that actions and remarks that entail injury or discomfort for the individual are considered retaliation. Typical incidents that would be covered by the prohibition may be termination of employment, demotion, getting less interesting work tasks, transfer, increased work load, unreasonable demands for overtime, etc.
After harassment had been reported, the employer decided that the woman should be transferred to a different department and carry out different tasks than she previously had. However, she was still supposed to report to the boss that she had claimed had subjected her to harassment, and she was obliged to maintain confidentiality about the issue.
The ombud concluded that this should be considered retaliation in breach of the Gender Equality Act’s regulations.
The situation is reversed when it comes to the ombud’s enforcement of the prohibition against harassment and the prohibition against retaliation when they relate to discrimination and harassment on the basis of political views, membership of trade unions, sexual orientation and age. In such cases the ombud can assess whether there has been a breach of the prohibitions against discrimination and harassment and make a pronouncement. But the prohibition against retaliation upon reporting discrimination and harassment on these bases is covered by the Working Environment Act, Chapter 2, which is outside of the ombud’s mandate for enforcement. That is pursuant to the Anti-Discrimination Ombud Act §1 second paragraph no. 4.
This means the ombud can make a statement on whether discrimination or harassment has taken place, but is prevented from making a statement on whether the complainant has been subjected to retaliation due to the complaint. This paradoxical situation was highlighted in the so-called fireman case (ombud’s case 06/1273) which was about discrimination on the basis of gender and age. The ombud had opportunity to assess whether the complainant had been subjected to retaliation on the basis of gender, but not age.
The fact that the ombud does not have a mandate to process these cases is most likely due to an oversight during the revision of the retaliation regulations in 2007.
THE OMBUD THINKS
As mentioned above there is no duty to report the actual circumstances as regards ethnicity, etc. and disability. The reason for this relates to protection of personal information. The ombud agrees that these are important considerations that have to be made, but still thinks that it should be assessed whether it is possible to report these causes for discrimination without compromising personal privacy. It is the ombud’s opinion that it is difficult to implement effective measures without detailed knowledge of the situation.
THE AMBULANCE CASE
Case 07/124.5
The question of whether the ambulance personnel discriminated on the basis of ethnicity
The Equality and Anti-Discrimination Ombud took the initiative to question whether the manner in which ambulance personnel treated a severely injured man of Somali background in the Sofienberg Park, was in violation of the Discrimination Act §4.
The ombud concluded that the ambulance personnel had acted in violation of the prohibition against discrimination on the basis of the man’s ethnicity when the man did not receive the medical treatment he needed. The case was appealed at the Equality and Anti-Discrimination Tribunal, which concluded that the ambulance personnel did not act in violation of the Discrimination Act. 
A man of Somali background who was in the Sofienberg Park along with family and friends in the summer of 2007 was beaten unconscious. The Emergency line 113 was called and an ambulance arrived at the park shortly after receiving the call. The ambulance was met by friends, relatives and spectators, a group of about 45 people. Some of these had a medical background. When the ambulance arrived the man was dazed and restless. He shouted and tried to get up.  



It is unclear what examination the ambulance personnel carried out on the man. The man gradually got up, and on the way to the ambulance he urinated on the ground so that it splashed onto the trouser leg of one of the ambulance drivers. He thereafter staggered without any support towards the ambulance, and continued to urinate against the rear mudguard of the ambulance. This act provoked the ambulance drivers. They uttered several things, such as «bloody pig» and «the train has left for this gentleman». The ambulance drivers decided that they would not bring the patient in the ambulance and explained to the police that he was to be regarded as a disciplinary problem. Six minutes after arrival the ambulance left the park without the injured man. The patient was shortly afterwards taken to the accident and emergency unit in a taxi. Later that evening it was established that the man had a serious cerebral haemorrhage following the blow and the fall to the ground. 
Warning
The Norwegian Board of Health gave the ambulance personnel an advance notice warning of breach of the Health Care Act §§4 and 7, on the basis that they failed to ensure that the patient was transported to the accident and emergency unit/hospital and on the basis of statements made to the patient which were in violation of the requirement for considerate health care. The Board did not find grounds for issuing a warning regarding the withdrawal of the driver’s license as ambulance personnel. The Board of Health assessed the question of whether the ambulance personnel had uttered racist comments. The Board did not find that they had uttered racist comments, or that the breach of the Health Care Act was due to racism. The Board did not find the breach of duties sufficiently negligent so that there was a basis for an application for prosecution.
The ombud took the initiative in this case and gathered information from Ullevål University Hospital and the Police. The ombud asked the hospital to obtain statements from the ambulance drivers, but the hospital did not see fit to comply with the ombud’s request. The ombud therefore based its comments on the information that was gathered from the hospital, from the police, statements that the ambulance drivers had made to the police, witnesses, and from the man’s partner, as well as the Board of Health’s discussions of the case.
Overall evaluation
The ombud found with some reservations that there were «reasons to believe» that ethnicity had had significance for the fact that the man received poorer treatment than one would have expected. The ombud found in the assessment that the patient was treated in a non-compliant manner and in violation of the requirement for considerate health care. 
The ombud did not find that there were any isolated remarks or circumstances that in it self gave reason to believe that ethnicity had any significance for the treatment he received. The ombud therefore undertook an overall evaluation of the course of events and the situation. In the assessment, the ombud emphasized that the ambulance personnel had assessed the extent of injury as not serious before they arrived at the park, because the Sofienberg park is an infamous place for intoxication and violence. Furthermore the Ombud emphasized that the ambulance personnel appeared dismissive towards the public and refrained from taking essential information about the situation and the injured. The ambulance personnel based their view on the assumption that the injured man was drunk and that he represented a security problem, without there being any actual basis for such a conclusion. The man was only examined superficially, and the ambulance personnel refrained from bringing him to the accident and emergency/hospital when he urinated on the ambulance and the shoe of one of the drivers. The ombud saw the circumstances in relation to the fact that the injured, and the majority of those present, had an African background. 
The ambulance personnel were not able to provide any plausible evidence that there were other reasons apart from the ethnicity of the person concerned that caused his poor treatment. The ombud did not trust their statement that the patient was 
perceived as intoxicated and a disciplinary problem. The assertion did was not supported in the course of events or in witness statements. The ombud also pointed out, that ambulance personnel do, in any case, bear responsibility for drunk people. 
The ombud’s statement was appealed by the two ambulance drivers. They appealed on the basis of procedural errors and errors in the assessment of evidence and in the application of the law. 
After the appeal was received, the ombud corrected the wording of the conclusion. The decision should be directed to Ullevål University Hospital HF, not to the ambulance drivers. The Ullevål University Hospital HF had legal responsibility for the ambulance personnel’s conduct based on the Anti-Discrimination Act. The correction did not change the facts of the case. The ambulance drivers were given party rights in the case, along with the injured person, and his partner. 
The Tribunal’s considerations
The Equality and Anti-Discrimination Tribunal have considered the case (Tribunal case 31/2008) and concluded that the Hospital/the ambulance drivers did not perform differential treatment in violation of the prohibition against discrimination on the basis of ethnicity.  
The tribunal found that there were procedural errors in the ombud’s assessment as the ambulance drivers were not given the opportunity to express their views in the case. The tribunal pointed out that the ombud has a duty to ensure that the case is sufficiently informed and that the error involves a breach of the regulations governing the principle of contradiction and legal protection for the defending party. In this context, the tribunal found it a cause for censure that the ombud arrived at a decision without the people at whom the decision was directed being able to provide a statement. The Ombud’s procedural error was deemed repaired by the Ombud’s assessment reversal when all the parties were able to express themselves in the grievance round. 
The Tribunal found that the man did receive poorer treatment than the situation called for. The Tribunal also pointed out that the ambulance drivers’ use of language implied a poorer treatment and that they acted unprofessionally. The Tribunal did however not find that there was a causal connection between the poor treatment and the man’s ethnicity/skin colour. The Tribunal stressed that one of the ambulance driver’s statement’s could lean in the direction that he had a prejudiced attitude to those who use the park, but the Tribunal found it difficult to argue that the statement implied a condescending attitude towards people with a different ethnic background than Norwegian. Furthermore, the Tribunal pointed out that the driver’s unprofessional statement was not directly associated with ethnicity or skin colour. It was therefore no reason to believe that the treatment was caused by the man’s ethnicity or skin colour. 
The question whether the police’s appearance in connection with the incident in the Sofienberg park was in violation of the Discrimination Act 
The Equality and Anti-Discrimination Ombud took the initiative to question whether the police’s appearance in connection with the incident in the Sofienberg Park was in violation of the Discrimination Act §4. The background was harsh criticism of the police from several witnesses. 
The Ombud found that there was no reason to believe that ethnicity had had any importance for the police’s appearance, and concluded therefore that the police’s actions did not involve a breach of the Discrimination Act. 
Several witnesses criticised the police in connection with the incident in the Sofienberg Park. This was firstly because they did not do enough to catch the perpetrator, and secondly because they did not do enough to ensure that the aggrieved person received reasonable health care when the ambulance did not bring him to the hospital. The Police were criticised for spending too much time on clarifying the aggrieved person’s identity, that they showed little interest in witnesses who came forward and that they referred to the aggrieved as «negro» (neger). The ombud found that the witnesses’ perception that the police was not doing enough to find the perpetrator was not supported by the actual course of events. The police’s operational log clearly shows that other police patrols were searching for the culprit. The ombud also found that the assertion that the police did very little to ensure necessary health care was not supported by the case’s external circumstances. The police officers considered that their primary responsibility was to prevent criminal activity and to solve a criminal case.  



Furthermore they perceived the situation as chaotic and indicated that they could not review the medical assessment made by the ambulance personnel.  
The ombud stated that it was unfortunate that the police officers used the expression «negro» when such negative feelings are associated with this word. The ombud also thought it unfortunate if witnesses experienced that they were not taken seriously, but that these circumstances were not of a character likely to raise questions regarding breach of the Discrimination Act. 
The ombud found that on this basis there were no reasons to believe that ethnicity had had any importance for how the police handled the case, and concluded that the police did not act in violation of the Discrimination Act. 
It was in the ombud’s assessment, however, desirable to comment on the Police’s use of the word «negro» and their handling of their contact with the public both in the park and afterwards. The police have confirmed to the ombud that the word «negro»  will not be used. The ombud requested therefore that the police make their guidelines known internally in the police force to ensure that this term will not be utilized. Furthermore, the ombud emphasized that in cases where questions are raised regarding discrimination on the basis of ethnicity, it is especially important that the Police ensure that the public is entitled to report on circumstances that may be of importance in the handling of the case. The ombud requested the police to review their procedures for taking evidence in incidents such as the one in the Sofienberg park. 
Summary
The ombud was criticized by the Equality and Anti-Discrimination Tribunal for deficient safeguarding of the contradiction principle in the ambulance case. This case raises questions about how the ombud should best ensure that it has the best possible information about the case, especially where there are many people involved, and where for example an employer refuses to gather statements from the employee or employees who have performed the action being complained about. In this case the ombud proceeded in the same way as in previous cases. When a person is accused of discrimination in the course of their work, the ombud routinely addresses the person’s employer to gather statements and necessary information about the case. In most cases the employer gathers information from the person who is accused of discrimination. In this way the contradiction principle and the consideration to information in the case is safeguarded.
The ambulance case illustrates that in certain circumstances it may be necessary to assess each case concretely with a view to involving different and more people than those the ombud usually involves in a grievance case, to sufficiently illuminate the case.
This case received huge attention from the media. As a result of the incident, and the accusations of discrimination in the public sector, the Ministry of Labour and Social Inclusion initiated a survey of discrimination in public sector in the aftermath of the case in the Sofienberg Park. The Ombud was commissioned to go through the answers from the survey. The survey resulted in the report: «A survey of discrimination within the public sector – first level? » which was presented in January 2008. The report indicates that many within the public sector have no plan for how they should prevent and tackle discrimination in their own sector. The Ombud has in 2008 worked actively with the public authorities and given recommendations for how they should work actively against discrimination. 

MULTIPLE DISCRIMINATION
The ombud enforces prohibitions against discrimination and harassment on the following bases: gender, ethnicity, national origin, family background, skin colour, language, religion, life philosophy, reduced ability to function, political point of view, membership of a trade union, sexual orientation and age.
A mandate that covers several discrimination bases makes actual problems visible where the various bases meet.
· How does one handle cases where there are elements of discrimination on several bases?
· How does one handle cases where there are to or more bases in apparent conflict?



Discrimination on several bases 
When one speaks of discrimination on several bases, the term “multiple discrimination” and “intersectionality” are used. The question is whether there is any real difference between the concepts and the meaning of this difference.
Professor Christa Tobler1 draws a clear distinction between multiple discrimination and intersectionality and explains the difference in this way:
By multiple discrimination is meant discrimination on several bases at the same time. With intersectionality we mean discrimination that arises when one sees two or several bases in context, but that don’t comprise discrimination when one evaluates each individual basis seen in isolation.
In Norwegian legal theory and practice, it seems that these concepts are not separated. The draft of the Anti-Discrimination Ombud Act does not mention for example intersectionality, just multiple discrimination, which is referred to as discrimination on several bases».
11.1.

Cases concerning the use of the hijab 
In the drafts of the Anti-Discrimination Ombud Act, the prohibition against wearing the hijab in the workplace is highlighted as an example of how different discrimination bases occur at the same time. These cases are on the borders between discrimination on the basis of gender, ethnicity and religion.
The European Court of Human Rights decision in the Leyla Sahin case from 2005 establishes expressly that the protection afforded to religious freedom includes the right to wear the hijab. The same assessment forms the basis of the ombud’s treatment of complaints cases from women who have been dismissed, or who have not been employed because they want to wear a hijab. As far as the ombud is aware, the Norwegian courts have not dealt with the question of prohibition against using the hijab.2
It follows in other words from a uniform ombud practice and international practice that the prohibition against using the hijab in working life amongst other things, involves an intervention in religious freedom and thereby a breach of protection against differential treatment on the grounds of religion.
If the question regarding the prohibition against wearing the hijab raises problems in the first instance related to the right not to be discriminated against on religious grounds, this type of case also raises problems regarding indirect discrimination on gender grounds. This is because the majority of those who wear religious headwear in Norway are Muslim women.
There are also reasons to highlight the United Nation’s Women’s Anti-Discrimination Committee’s concerns about the situation of women with minority backgrounds in Norway. Women with minority backgrounds can be said to be in a very vulnerable situation, where several conditions combined can reinforce the discriminatory effect of a prohibition against the hijab, that is gender, religion and ethnicity. A strict approach to the question of whether Muslim woman shall be forbidden from wearing the hijab at work will quickly come into conflict with the CEDAW (The UN’s women’s convention) principles securing equal rights for all women to be free to choose their profession and work.
The ombud therefore establishes that the Equal Pay Act’s prohibition against indirect discrimination still applies in cases regarding the use of the hijab. This is because such a prohibition will affect Muslim women particularly by not given them the same freedom of choice when it comes to participation in their professions.
Another question is whether hijab in itself is headwear that represses women and that has been forced on women by men. The basic position is clear; nobody shall be forced to wear
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headwear they don’t want or can’t stand over.
Regardless of whether Muslim woman are wearing hijab of their own free will, it raises questions of whether this argument can be used when the employer forbids the employee to wear the hijab. In other words, can equality considerations be used as a reason for forbidding Muslim women from wearing the hijab at work if the majority in Norway think that wearing the hijab represses women?
The ombud considers it problematic also from a legal point of view to invoke such arguments in an equality perspective. The Equal Pay Act sets limits on the employers’ ability to place conditions that indirectly place women, and in this context, particularly Muslim women, in a worse position than others. If the employers are permitted to forbid the use of hijab, this involves, in reality, the exclusion from working life of a large number of Muslim women who don’t find it compatible with their religion, or whose male family members will not afford them the opportunity of taking on paid work if they don’t wear the hijab.
The ombud shall also work to promote real equality in all areas. Real equality involves the same opportunities for women and men who take part in society, also in working life. When we know that minority groups face challenges in working life, the question of whether the employers can legally forbid the use of the hijab is of central importance to the ombud. 
Complaint to the ombud 07/1698
A woman was not employed in a bakery because of the hijab 
The bakery’s uniform regulation did not allow for the wearing of the hijab or any other religious objects. The female complainant who wore the hijab was therefore not employed. The ombud concluded that the woman was subjected for direct discrimination owing to religion and indirect discrimination owing to gender.
Differential treatment can be legal when it is necessary to achieve a reasonable goal and if it is not disproportionate in relation to the matter it applies to.
The bakery’s reason for refusing to allow employees to wear the hijab was twofold. Firstly, the bakery referred to its wish that all employees should be treated equally and wear the same uniform. Secondly, the bakery said that the uniform rule was based on hygiene conditions.
The ombud first concluded with the wish for the uniform presentation of staff and the business’s profile can not be cited as a relevant argument for denying the employee the right to wear the hijab. This is in line with previous statements from the ombud. The ombud referred in this context to the fact that several businesses without greater difficulties have managed to adapt the hijab to the uniform.
After that, the ombud evaluated whether the bakery could forbid complainants from wearing hijab out of hygiene considerations. The bakery maintained that it prevented employees from wearing the hijab in order to avoid problems with the Norwegian Food Safety Authority. The bakery however did not manage to cite any regulations supporting this.
The ombud then concluded that the bakery had been in conflict with the prohibition against direct discrimination owing to religion and the prohibition of direct discrimination owing to gender. The result was that the bakery changed its uniform regulations.
Case 08/1528
Wearing religious headwear in the police 
The ombud found out in October 2008 that the National Police Directorate (POD) were to assess whether the hijab could be worn with the police uniform. In this connection, the ombud directed an enquiry to the POD as the problems raise questions about the extent of discrimination protection legislation when it came to discrimination on the grounds of religion and gender.
In the debate on the question of whether it should be permitted to wear hijab in the police service, it was argued that the hijab was not in keeping with the police service’s requirements for neutrality of values. The ombud has up until now not dealt with any cases regarding official uniform regulations. However, the ombud referred to the fact that the military, the customs service and the hospitals allowed the use of religious headwear. The police directorate was also informed that in Britain and in Sweden, the turban and hijab could be worn as a part of the uniform as long as it was a suitable colour and shape and satisfied safety requirements. Practice of the police in other countries should weigh heavily on the assessment, in the ombud’s view.
Through the initiative with the PDO, The ombud did not take a concrete position on whether forbidding the use of religious headwear as part of the police uniform was in conflict with the Anti-Discrimination Act. The ombud’s interim evaluation was that it would take a great deal to justify such a request being denied. In the spring of 2009, the Justice Ministry, after a great deal of debate, decided that the police’s uniform regulations should not allow religious headwear.
The ombud has contacted the ministry about the case and requested a detailed justification of the decision.
The ombud’s complaint 08/363
A bus driver complained to the ombud because he was not able to wear his religious headwear, a turban, at his work. He referred to the fact that it was necessary for him to use a turban to satisfy the demands placed on him by his religion, Sikhism. He was allowed to wear a small turban by his employer along with a company peaked cap, but the complainant was not satisfied with this.
The company maintained that it was important out of consideration of uniformity and functionality that the driver didn’t use a large turban. One consideration put forward was that the drivers had to be easily recognizable for safety reasons. They thought that use of a big turban would lead to these considerations not being properly taken care of.
The ombud showed in his evaluation of case 07/627 that related to the use of the hijab, which in common with the turban, is religious headwear. In that case, it was established that use of the hijab was protected by the discrimination protection for religion.
The ombud had to take a position on whether there were reasonable grounds for denying the driver the right to wear the turban. Considerations of uniform and functionality were not viewed as reasonable grounds for refusing the right to wear the turban. Safety considerations such as the bus company cited, that the driver would not be recognisable if there was an accident were not seen as reasonable grounds to deny the right to wear a turban. Reference was made to the fact that in the army, where the need for uniformity is stronger, the army has managed to adapt the uniform so that the Sikhs can serve. The ombud came to the conclusion that denying a Sikh the right to wear a turban at work was in conflict with the Anti-Discrimination Act §4.
11.2.
Cases where several bases come together 
It’s not just in the borders between gender, ethnicity and religion that several discrimination cases arise. The ombud has also handled several complaints where the complainants maintain that they are discriminated against on the grounds of gender and age.
Complaint to the ombud 06/1273, Tribunal case 8/2008 Employment as a temporary fire constable
A 41 year-old woman contacted the ombud as she considered herself passed over by a younger man aged 27 when she didn’t get a temporary position in the fire service. The ombud concluded that the fact that she was passed over for the job was in conflict with the prohibition of discrimination on the grounds of age in the Working Environment Act §13-1, but found it not proven that the woman had been treated differently owing to gender. The Equality and Anti-Discrimination Tribunal dealt with the case and upheld the ombud’s conclusion that there was discrimination on the grounds of age. The tribunal also found that passing over the woman was in conflict with the Equal Pay Act §3.
A municipality advertised a temporary position for a fire constable. In the advertising text, the municipality looked for a person in the 22 to 35 age group. The person who was employed was 27, while the complainant was 41. It emerged from the case documentation that the man was within the preferred age group. In the first report, it was emphasized that the 27-year-old man only fulfilled the requirements set out in the text of the job advertisement. He was the only one who was recommended in the first instance. After input from the trade unions to the female complainant, the woman was nominated as number three. The 27-year-old man was employed in the position. The ombud found that the woman’s qualifications for the position were at least as good as the man’s. The municipality referred to the fact that the employment of younger applicants was necessary as result of high average age in the fire service. The ombud found that there was no especial reason to emphasize the age composition of the fire service as the municipality had done in making this appointment. The appointment of the younger man was therefore to be viewed as discrimination against the older woman.
The ombud didn’t find any grounds for showing that emphasis was put on gender when deciding who to employ. The ombud pointed out however that the conditions were in place which allowed for the positive treatment of women and expressed the fact that it was unfortunate when an employer in the public sector did not utilise the tools it had to create a better gender balance.
The municipality appealed the ombud’s statement and the case was brought before the Equality and Anti-Discrimination Tribunal (tribunal case 8/2008). The tribunal upheld the ombud’s conclusion when it came to discrimination owing to age. Furthermore, the tribunal found that there was proof that the municipality had emphasized gender when making the appointment. The tribunal placed importance on the fact that the woman was as well-qualified as the man. Furthermore, they referred to the fact that only the man had been recommended and that the woman’s qualifications were not assessed. Amongst other things, the woman’s trade union pointed out that the two applicants had the same qualifications and that the woman therefore had the right to the job. The tribunal commented further that the municipality has a duty to actively promote equality in accordance with the Equal Pay Act §1a and that the text of the advertisement did not encourage women to apply despite the fact that there was a clear under-representation of women in the fire service (see chapter 4 above on the activity obligation). The tribunal also emphasized the fact that she was the only woman in a male-dominated environment and that after highlighting issues that were unsatisfactory in the workplace, she was considered difficult.
The cases presented above come under Tobler’s definition of multiple discrimination. Another case that will probably come under the definition of intersectionality, is the so-called hotel case:
The ombud’s case 08/190: A Brazilian woman was told that there was no room when she tried to book a hotel room. The reason was suspicion that she was a prostitute. She complained about the case to the ombud. The ombud found that the hotel had been operating in conflict with both the Gender Equality Act and the Anti-Discrimination Act.
The Brazilian woman rang the Clarion Collection Hotel Hammer (Hotel Hammer) to 
book a hotel room. She was told first that there was a room and when she said she was from Brazil, she got the message that there was no vacant room after all. She didn’t get a room until she said that she was going to stay at the hotel with her husband. The ombud contacted Hotel Hammer and asked for an explanation. The hotel confirmed that they had suspected that the woman was a prostitute and on that basis, they had said that they were full. The suspicion was based on a warning from a hotel in Hamar that Brazilian prostitutes were on the way to Lillehammer.
The ombud assessed the case both in accordance with the Equal Pay Act §3 and the Anti-Discrimination Act §4. The ombud came to the conclusion that she was differentially treated on the grounds of gender and ethnicity, and evaluated whether there were reasonable grounds for differential treatment.
The desire to prevent prostitution is reasonable and hotels are fully within their rights when they refuse to rent a room to prostitutes. The ombud still found that the hotel had acted in violation of the Gender Equality Act and the Anti-Discrimination Act in this case.
The warning the hotel got applied to “Brazilian prostitutes”. To deny a person access to a hotel from such a general description violates the fundamental premise that everyone has the right to be assessed individually. The ombud felt that prostitution must be prevented in other ways by, for example, following the activities of people the hotel suspected of running such a business.
The ombud also found that to deny a woman a hotel room exclusively on the grounds of gender and national origin is very radical. Such a practice involves women from individual countries being restricted in access to hotels, entertainment places and the like in comparison with others. Being mistaken for a prostitute is a mortifying experience for many people. Since prostitution can be prevented by less radical means, the ombud found that the hotel didn’t have any particular grounds to treat the woman differently when they were reserving a hotel room.
11.3.
Cases where different discrimination bases come into conflict 
When the ombud enforces so many different bases, the bases don’t always complement each other, but are, on the contrary, in conflict. Examples of these may be religion and gender, or religion and sexual orientation:
Consultation case 08/226
Women and gay people in religious communities
It was important for the ombud to provide input in 2008 into the hearing NOU 2008:1 Woman and gay people in religious communities. The hearing was a partial statement from the Graver Committee in relation to the work on a general Anti-Discrimination Act.
The committee’s proposal means that the religious communities’ right to treat women and gay people differently should be limited and made precise, which is something the ombud supports. There should not be greater space for more differential treatment than is strictly necessary in consideration of the religious community’s autonomy. 
Changes in the Working Environment Act and Equal Pay Act
The committee took the view that the Working Environment Act’s particular exceptions for homosexual cohabitation should be suspended. According to the current Working Environment Act §13-3 third paragraph, it is permissible to treat people differently on the grounds of homosexual cohabitation when hiring for jobs in
religious communities, where in the advertisement particular demands are made arising from the nature of the position or the goal of the activity.
The ombud supports the proposal and considers that a particular regulation regarding homosexual cohabitants gives off unfortunate signals and the ruling is superfluous. The general exception regulation in the law takes care of religious freedom to an adequate degree. A general exception rule will therefore make it possible for religious communities to change their practice over time without any need for changes in the law.
The ombud took a critical view of why the committee had not suggested the removal of The Working Environment Act §13-4, second paragraph. The regulation applies to the gathering of information when hiring and allows the gathering of information about the applicant’s homosexual orientation or form of cohabitation provided this emerges from the text of the advertisement. The ombud considers that there are no grounds for the employer being given special permission to ask about the applicant’s sexual orientation and proposed that this regulation be removed. The ombud also remarked that the use of terms in the regulation should in any case be changed from homosexual leaning or form of cohabitation to sexual orientation. A change in terms will not lead to a change in the regulation, but the use of terminology in the Working Environment Act will be more consistent.
The committee’s suggestions for changes to the Equal Pay Act, will not lead to any changes in the contents in the discrimination protection, but will help make the definition more precise. The ombud has through his practice seen that there is a need for a more precise definition. Many today define the Equal Pay Act in such a way that the religious community is exempted from the Equal Pay Act. This is a flawed interpretation and shows that the Act requires clearer wording. The committee has suggested that the law should clearly state that the exception from the prohibition against differential treatment on the grounds of gender in religious communities only applies to that part of the business that is closely connected with religious practice itself. The ombud supported the committee in this.
Better harmonization of regulations regarding religious communities
In its consultation submission, the ombud stated that it’s important that the regulations governing religious communities are harmonized so that the regulations applying to religious communities are more uniform for the different discrimination bases. This was not suggested in NOU 2008:1, but the ombud still found grounds to pinpoint the unfortunate consequences of the regulations for religious communities being formulated differently in the different laws. This can lead to lack of clarity with regard to amongst other things the ombud’s expertise in cases affecting equality in religious and ideological communities.
The special position of the Norwegian church
The ombud shared the committee’s view that the regulations should be the same for all faith communities and that there would be special rules for the Norwegian church. The decisive element in a discrimination case must be that the faith community has religious grounds to differentiate, not the organisation of the individual faith communities. To have different rules for different faith communities can be in conflict with discrimination on religious grounds.
The ombud criticized the committee for not taking up problems to an adequate degree connected to the fact that there can be different theological points of view internally in the Norwegian church. This can involve varying practices when it comes to women and homosexuals in different parts of Norway and may be dependent on the point of view of those who at any given time represent the hiring apparatus. In its consultation submission, the ombud said that this means that strict demands must be placed on the religious community’s arguments so that differential treatment shall occur only when reasonable and necessary. Furthermore, the ombud stated that there must be a certain requirement for consistent practice to avoid religious grounds being used to cover other grounds.



THE HIJAB CASE
The case regarding the use of the hijab in the police started a huge debate in society and is just one of LDO’s complaints from 2008 concerning wearing religious headwear at work. These cases include several discrimination bases at once – gender and religion.
THE ANTI-DISCRIMINATION AND ACCESSIBILITY ACT
The Anti-Discrimination and Accessibility Act came into force on January 1, 2009. The Act provides protection against discrimination in all areas of society for people with disabilities. Up until now people with disabilities have only been protected against discrimination at work.
The stated purpose of the Act establishes that the Act shall “promote equality and ensure equal opportunities for and rights to social participation for all persons regardless of disabilities and to prevent discrimination on the basis of disability”. Furthermore, the Act shall “help to dismantle disabling barriers created by society and to prevent new ones from being created”. The Act is based on the premise that everyone should be given the same opportunities to participate in society, and that society has to adapt to the different qualifications and abilities of its citizens to participate. This way the responsibility for ensuring equal participation is transferred from the individual to society.
The Anti-Discrimination and Accessibility Act prohibits discrimination against the disabled. According to the Act, a diagnosis cannot be demanded. The definition given by the Norwegian Health Directorate for the term ‘disability’ is that it is something that “arises when there is a gap between the individual’s abilities and the environment’s design or requirement for abilities/function”. This gap is what the Act is intended to reduce.
The Act also has an extended scope in time. It does not only protect against discrimination for disabilities, but also when disabilities “are assumed to be the case, have been the case or may become the case”. Furthermore, persons affiliated with a disabled person are protected against discrimination under the Act. This might apply in cases when someone suffers discrimination due to the disability of their children, spouse or other people close to them.
The prohibition against discrimination under the Anti-Discrimination and Disability Act is structured in the same way as the Gender Equality Act and the Anti-Discrimination Act, for example. Direct and indirect discrimination is illegal, as are harassment, instructions to discriminate or harass, and retaliation. Unequal treatment due to disability has to be backed up by proper reasons, and positive discrimination that promotes equality is permitted.
Furthermore, the Anti-Discrimination and Accessibility Act establishes a duty of general and individual facilitation. The Act’s §9 makes requirements of activities aimed at the general public to ensure general facilitation; so-called universal design. Activities such as schools, nursery schools, businesses, restaurants, churches, medical surgeries, etc. have to be accessible to as many as possible. The activity’s “general function” must be accessible, which means those parts of the activity that are accessible to customers and visitors. Stores, offices, lunch rooms for staff, etc. are not included. It is the responsibility of the person(s) running the activity to ensure accessibility.
The duty of universal design does not apply if facilitation would entail an undue burden on the activity. What is considered an undue burden is a discretionary assessment. The assessment should place emphasis on the “effect of the facilitation on the dismantling of disabling barriers, the necessary costs associated with the facilitation, the undertaking’s resources, whether the normal function of the undertaking is of a public nature, safety considerations and cultural heritage considerations”. The list is not exhaustive, and particular importance can be placed on other relevant considerations.
In certain cases universal design will not be sufficient. The Act’s §12 establishes an obligation for selected activities to ensure individual facilitation. This regulation applies to employers, educational institutions, nursery schools and municipality offices, when the activity involves services provided under the Act relating to social services and Act relating to municipal health services of permanent character for the individual. With regard to rights afforded under the Act relating to public health services, Act relating to municipal health services and the Education Act, the Anti-Discrimination and Accessibility Act §12 does not extend those rights. A case relating to failure to comply with the abovementioned Acts has to be processed by the normal authorities first. If the decision is upheld, it is possible to complain to the ombud, who makes a decision as to whether the decision entails discrimination in violation of §12.
Guideline cases – before the Act comes into force
The ombud received cases about discrimination of disabled people outside work also before January 1, 2009. In these cases the ombud provided guidance on the legal status and the new Act coming into force, but we could not process these cases as complaints cases. Some examples are provided below to give an idea of what these cases involved:
Case 07/1292
The Norwegian Association for the Disabled approached us about lack of access on the airport train and complaints about the treatment of disabled passengers by staff. A woman in a wheelchair turned up three minutes before departure, but was asked to get on the next train. The woman did not want to wait. She was then ignored by the train’s conductor and left on the platform to wait for the next train without any more communication with the staff on the airport train.
Case 07/908
A female student was forced to move because of a neighbour who created noise. The woman had trouble dealing with the noise because of her disability, and was of the opinion that the student welfare organisation was obliged to find her a residence adapted to her disability.
Case 07/1066
A woman approached the ombud on behalf of her mentally handicapped brother who was moving out of the home and into his own residence. She felt he was being discriminated against because he did not have any influence on what was happening in connection with the move.
Case 07/941
A person with Asperger’s syndrome (described as a highly functional form of autism) was denied a nomination to the parliament. He was of the opinion that this was a case of discrimination against him as a disabled person.
Case 07/1309
A musician felt he was being discriminated against because he was blind, because he was not contacted for musical services, which other local musicians were often.
Case 07/1904, 08/483 08/1655
Parents complained that their children’s disabilities were not facilitated at school. Two of the cases were about ADHD, while the third was about a pupil that was hard of hearing.
Case 08/67
A woman was asked about various illnesses in connection with taking out insurance. She gave the information that her mother had MS. This resulted in a higher insurance premium for herself.
07/1917
A person with reduced hearing complained that there were minimum requirements to hearing for driver licences categories D, Di, DE and DEi. He claimed that there was no good reason for this requirement, and it was based on old prejudice rather than on reason.
08/2002
A man called and said he had been fired from his job due to dyslexia. He was informed that this could be in breach of the law, but did not follow up by making a complaint to the ombud. 

08/1930
There was an approach from an employee at a NAV office where the visitor’s section of the premises was given universal design, but the offices were not. The Ombud informed that the requirement for universal design does not include the workplace, but that employers are obliged to make adaptations to facilitate individuals at the workplace.
08/1692
A woman made an enquiry to the ombud on behalf of her nephew. He had been diagnosed with asthma as a child, but the condition was no longer a problem for him. He had been rejected at the examination for compulsory military service. The ombud referred to the new Act and explained that we could not adopt a position on the case without further assessment and asked him to contact the ombud if he wanted us to process the case in the New Year.
08/1507
The enquiry was about a person who was taking further education to work with children and young people. Due to a disability he wanted to be exempted from duty in a kindergarten. The Ombud informed him that this was not covered by current legislation, but that the ombud could look at his case when the new Act came into force.
08/7799
This enquiry was about a woman who was a wheelchair user. Because the wheelchair was too wide to get through the door of her apartment it had to be parked under the stairs in the common area. The administration board for the building had told her she was not allowed to do this. She felt that this was a case of discrimination. She was told that this was not covered by the legal protection of disabled people under legislation before 2009, but that it would be when the new Act came into force.
DESPAIRING OVER LACK OF ACTION
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With the Anti-Discrimination and Accessibility Act, the perspective has finally been turned around from focusing on health, care, illness and defects to the limitations created by society in the environment. It’s a paradigm shift! 
“With the new Anti-Discrimination and Accessibility Act the perspective has finally been turned around from focussing on health, care, illness and defects to the limitations created by society in the environment. It’s a paradigm shift!
Arne Lein is chairman of the board of SAFO, which is the collaborative forum for organisations for disabled people. He uses the word paradigm shift about what happened on January 1, 2009, when the Anti-Discrimination and Accessibility Act (DTL) came into force.
“It is no longer the person who will be perceived as the problem, but the obstacles created by society. This represents an entirely new way of approaching the problems. It also means that the attention is shifted from problems to solutions. It will influence policymaking for years to come. It now becomes a question of what has to be done to ensure equal participation for everybody,” he explains.
Lein thinks that DTL is a great victory for the entire movement of organizations for disabled people. The requirement for individual facilitation is not going to go away because of the DTL, but the overall need for individual solutions will be less in a universally designed society.
Has the world become a new and better place during the past six months? Lein is not quite as positive:
“I hope that during the summer and autumn we will see the first practical consequences of the Act, but it will take many years before we will see societal changes on a large scale. We are reading some important official documents with great frustration. The local authority finance proposal, action plan for universal design and the revised national budget contain very little money and are worded in relatively non-committal terms. That makes me despair, simply. We are seeing that actual steps are not being taken. The government’s grand visions for society can not be realised without practical action,” says the enthusiastic chairman of the SAFO board.
Arne Lein is keen to stress that universal design will make a crucial difference to many, and that it will be a wholly positive change for everybody.
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The Equality and Anti-Discrimination Ombud
The Ombud combats discrimination and promotes equality regardless of gender, ethnicity, disability, language, religion, sexual orientation and age. The Ombud is professionally independent, but is under the administration the Ministry of Children and Equality.
The ombud’s work will contribute to enhanced equal opportunity. That involves:
• identifying and publicizing conditions that obstruct equal opportunity and equal treatment

• contributing to the awareness and the influencing of attitudes and behaviour

• providing information, support and guidance for the promotion of equal opportunity and the combat of discrimination

• providing public and private sector employers with counselling and guidance on the matter of ethnic diversity in the employment sector

• recording the different forms and the extent of discrimination, as well as providing information and contributing to the development of expertise

• serving as a forum and an information centre in order to promote the co-operation between different agents 

The Ombud enforces:
· Act relating to gender equality (the Gender Equality Act)
· Act on prohibition against discrimination on the basis of ethnicity, religion, etc. (The Anti-Discrimination Act)
· The Working Environment Act’s chapter on equal treatment
· The discrimination prohibition in the legislation relating to housing
· Act relating to prohibition against discrimination on the basis of disability 
(Anti-Discrimination and Accessibility Act) (applies from 1.1.09.)
The Ombud’s role as enforcer involves making decisions on complaint cases regarding breach of the law and regulations that come under the ombud’s mandate. We also provide advice and guidance about these regulations.
Anyone who feels that they are being discriminated against may take a case to the ombud. The Ombud will request information from both parties, carry out an objective assessment of the case and issue a statement on whether discrimination has taken place. The Ombud’s decision can be appealed before the Equality and Anti-Discrimination Tribunal.
The Ombud is also obliged to provide guidance in discrimination cases that are covered by different regulations than those enforced by the ombud. These include reports of racially motivated crime, cases relating to termination of employment that are subject to different regulations than those included the equal treatment chapter of the Working Environment Act, or in the case of applications for free legal aid.
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